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REGULATORY REFORM 


THURSDAY, FEBRUARY 8, 1996 

House of Representatives, 

Subcommittee on National Economic Growth, 

Natural Resources, and Regulatory Affairs, 
Committee on Government Reform and Oversight, 

Sioux City, lA. 

The subcommittee met, pursuant to notice, at 12:04 p.m., in the 
ballroom, Sioux City Hilton, 707 Fourth Street, Sioux City, lA, 
Hon. David McIntosh (chairman of the subcommittee) presiding. 

Present; Representatives McIntosh, and Gutknecht. 

Also present: Representatives Latham, and Dornan. 

Staff present: Mildred Webber, staff director; Karen Barnes, pro- 
fessional staff member; David White, clerk; and Bruce Gwinn, mi- 
nority professional staff member. 

Mr. McIntosh. The Subcommittee on National Economic 
Growth, Natural Resources, and Regulatory Affairs will come to 
order. 

Welcome to this 11th field hearing. The subcommittee thanks 
you for joining us today. We look forward to hearing testimony 
from citizens about one of the most important issues facing the 
country today, and that is what are we going to do about the prob- 
lem of excessive and burdensome regulation? A regulation that 
weaves a web of red tape around many of our activities, costs us 
in terms of jobs and competitiveness on the world market, ends up 
costing consumers in higher prices and ultimately ends up costing 
billions of dollars in resources that could be spent for other, more 
worthwhile goals. 

The subcommittee has held field hearings around the country. It 
is our goal to get outside of Washington and hear testimony from 
real Americans about the effect of government regulations and then 
take that information back with us to Washington to help write 
legislation to correct those problems. 

Now, we have heard a lot of different examples of regulation, and 
the more that I hear, the more I realize there are an incredibly 
large number of problems that need to be corrected. I am from 
Muncie, IN, and we have a large farming community there, and at 
one of our early subcommittee hearings a farmer named Kay 
Whitehead came and testified about a problem she had. The Indi- 
ana Soil and Conservation Service told her that she could only dis- 
pose of her manure from her pig farm by spreading it on the fields 
but not plowing it in. They were worried about soil erosion and told 
her that that was the preferred method. Well, a little while later 
EPA came by and told Kay that when she disposed of her ma- 
ll) 
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nure — and she had quite a large pork-producing facility — she had 
to plow it in because they were worried about the runoff. Now, Kay 
testified she did not care which rule she followed, but she realized 
no matter what she did, she would be violating one of the two 
agencies’ regulations. She did confide that her neighbors much pre- 
ferred that she plow the manure in. 

That type of confusion caused by Federal regulations is but one 
example of many where average citizens are trying to do their best, 
trying to protect the environment, protect health and safety, but 
the morass of conflicting and confusing and often burdensome regu- 
lations make it nearly impossible for them to do a good job and yet 
comply with all of those regulations. 

As I say, we are delighted to be here today in Iowa to hear this. 
This is the first of two hearings. Tomorrow, we will be over in Des 
Moines for additional hearings. I want to take a moment to thank 
my colleague, Tom Latham, who is one of the stars in our freshman 
class. Tom and I were talking about the problems with regulations 
and he invited us to come out here and have a hearing in his dis- 
trict. He said, I hear a lot of the same things, David, and you 
should hear firsthand some of the experiences we have in Iowa. So, 
if I might, I am going to ask unanimous consent that Tom be able 
to join our committee today. 

We have one more member of the committee who is going to be 
here and join us. It is Representative Gil Gutknecht from Min- 
nesota. He is driving down today and is apparently a little bit de- 
layed. So we will have him join us as soon as he arrives here. 

Tom, do you have any opening statement? 

Mr. Latham. Yes. I want to thank you, Congressman McIntosh 
for bringing your subcommittee to Sioux City to the Fifth Congres- 
sional District. This is a subject that is near and dear to my heart. 

One of the major reasons that I ran for Congress, as a small 
business person, was because of some of the regulations that have 
hindered growth and job opportunities in small business. We had 
a case — we are 2 miles outside of a town of 168 people and we had 
to spend about 80 hours and about $12,000 trying to determine 
how much dust blew out of a wagon when you unloaded soybeans, 
even though that dust blew right back into the field that it came 
from. And this wagon, supposedly, had to be unloading 24 hours a 
day, 365 days a year. We have got to inject some common sense 
into the whole rej^lato^ system. When we look at business today 
that pays about $500 billion to the Federal Treasury in taxes but 
spends about $650 billion a year complying with regulations, I 
think it has gone out of control in many areas. We all understand 
the need for regulations, for common-sense regulations. But, I 
think we all believe that things have gone too far and we have to 
swing the pendulum back. 

I just want to thank you for brining the committee here and 
look forward — I think in addition to Gil Gutknecht from Minnesota, 
I understand Bob Dornan is also going to be in later on. That will 
liven things up, too, when Bob is here. 

Mr. McIntosh. That is right. 

Mr. Latham. I want to thank you for being here. 

Mr. McIntosh. Thank you very much, Tom. Thank you and your 
staff for helping us set this up. 
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One other comment I would like to make for the record is, the 
ranking Democratic member, Collin Peterson, was hoping to be 
here today but was unable to make it and asked me to express his 
regrets. He has been enormously helpful in moving forward the 
work of this committee, making it a bipartisan effort to cut back 
on these unnecessary regulations. 

Before we start with our formal session taking testimony, I 
would like to give thanks to the Iowa Secretary of State, Paul Pate, 
who has been helpful and encouraged us in coming out here to hold 
the field hearings. Paul has done a lot of work in this area himself 
in holding similar sessions around the State and listening to people 
in Iowa about problems they have at the State level. I wanted to 
ask, Paul, if you have any comments for us before we begin with 
the official panel? 

STATEMENT OF PAUL PATE, SECRETARY OF STATE, STATE OF 

IOWA 

Mr. Pate. Thank you for the opportunity to share with you the 
concerns of Iowa’s small businesses. Congressman McIntosh. Con- 
gressman Latham, I think, articulated it very well. Coming from 
his business background, he knows firsthand the challenges that 
these business people are encountering and I hope to expound on 
those a little bit here this afternoon and share with you some of 
the issues that have come forward. 

While I might be involved in politics, I am also grounded in the 
real world with my background as a paving contractor. My family 
is third-generation in construction and we know firsthand the 
struggles and the frustrations that Iowa businesses go through 
every day in trying to deal with government red tape. I have filled 
out boxes of government forms to get a small contract and have 
had to wade through volumes of paperwork and months of waiting 
for payment. 

I have got DNR sniffer wells on my property that were imposed 
on me, even though the spill was not mine. I have had to meet a 
payroll. In those early years, I can remember the challenge of 
meeting that payroll and making the tough decisions of running my 
own company. I have often worked alongside my crews. I &iow 
many of us are looking outside now and probably thinking about 
when the sunshine is going to come back, but I also remember the 
heat of that hot July working with my crew in putting down 300 
degree asphalt. We were looking for cooler weather. I will take to- 
day’s weather any day. 

I truly believe that government and business can work together 
as a team. I think government can wear the white hat. That is my 
theme and that is one I try to share. I think we can be the good 
guys when we come together. I think part of this committee process 
that you are performing here today is going to make that happen. 

This past year, I have traveled the State meeting with business 
owners and community leaders in over 50 communities and I have 
heard some of their frustrations firsthand from real people in the 
real world. I have listened to their common-sense solutions. I think 
these folks that I have met within these communities are true lead- 
ers. They are not evil business owners who want to destroy the en- 
vironment or hurt their employees. They are not fly by-night own- 
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ers working out of a pickup truck or a back alley. They are owners 
who are trying to make something happen for the good of the peo- 
ple. In many cases, these are second-generation owners hoping that 
they can pass those businesses or farms on to their children. They 
are volunteers that are active in their communities and their 
churches and they care about their State, their communities, their 
neighbors, their employees and their businesses. Many of them 
share a common concern; I think a common frustration and even 
a common fear. They are honest and they want to provide jobs with 
good wages and they want their communities to grow and they 
want to hire more people. But, I think, they are also frustrated at 
Government and the rules and what sometimes does not make 
sense to them. They want to follow those rules, but they sometimes 
need a little help understanding why Government is doing what 
they are doing. I think sometimes Government needs to sit down 
and figure out why they are doing what they are doing. Today’s 
hearings should provide key insight on those issues. 

If you will give me a moment here, I would like to share with 
you a couple of examples of my own. One happens to be a central 
Iowa company that told me that OSHA had fined them $500 during 
an inspection on the job site. On the back of their truck was a 
water cooler — and we have seen those plastic water coolers, and 
the workers use paper cups for it. After they use it, they wad it 
up and throw it on the ground. Well, unfortunately, the OSHA in- 
spector happened to come by and see this and he reasoned that 
some worker might come along, pick it up, unwad it and reuse it 
again. 

I think later, you are going to hear about the Sioux City Fire De- 
partment’s experiences with Iowa OSHA. Now, this was a wakeup 
call for many people in this State. While OSHA has agreed not to 
fine the city, they feel they were right and in similar circumstances 
could fine another fire department. 

Now, the positive side to this story is that momentum for posi- 
tive change is happening in Iowa. Iowa OSHA has agreed to not 
fine emergency workers during crisis situations and is starting the 
process of implementing a common-sense approach. 

Now, the movement by Congress and the White House to im- 
prove a partnership approach to worker safety, I think, is to be ap- 
plauded and I want to make sure that it is encouraged. I think it 
is a key area. 

Another key area of runaway government red tape is EPA’s role 
in the air and water quality guidelines. Iowa businesses face such 
regulatory hurdles that we had a backlog of 300 applications for 
economic growth, jobs, right here that were being held hostage. 

One more example of red tape comes from a small business in 
western Iowa. I think this is intriguing. It goes along with Con- 
gressman Latham’s remarks, I think. A crematory was applying for 
an air permit and one of the questions the agency asked was for 
them to project the amount of emissions if they ran 24 hours a day, 
7 days a week, 365 days a year. I think you can quickly figure out 
the dilemma they ran into. They had already cremated everybody 
in Sioux City, Council Bluffs, Omaha and were working their way 
toward Des Moines and they had not even dented the market. So, 
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I think there is a key thing here about common sense in how we 
approach this. 

Two small towns, Rome and Hillsboro, lA, which are in southeast 
Iowa, worked with the Federal Government to bring sewage serv- 
ices to their small towns, about 60 or 70 homes in that area. Engi- 
neers wanted to use several innovative designs, including a 6-inch 
sewage pipe which could handle about 150 to 200 homes. Our Iowa 
DNR insisted that they use 8-inch pipe which could service 400 
homes. Now, if they could have been allowed to use the new-design 
standards which other States, including Nebraska, use, these two 
small cities could have saved up to $200,000. Now, on a positive 
note, DNR has set up a pilot system to explore alternative designs 
for 13 communities that are members of the rural water system. 
DNR has not agreed to allow towns outside that system, like Rome 
and Hillsboro, to use the designs though — and there are over 220 
communities in Iowa without sewers that could save substantial 
money. 

Some have criticized my efforts on the State level for regulatory 
reform because they say businesses, if they operate honestly, the 
owner would have nothing to fear. I think I have got a pretty good 
handle on the fact that I have met with hundreds of honest busi- 
ness people in this State who are stalwarts in their community, 
and these business owners want clean air. They breathe the same 
air as we do. They want clean water because they drink the same 
water as we do. They do not want to hurt their employees. Their 
children play with other children just like we do in our own com- 
munities. They go to the same schools. They attend the same 
churches, and in many cases, these owners work alongside their 
employees under the same conditions. 

The bottom line is, what can the Government do to become more 
user friendly? 

No. 1, they can consult with businesses before administrative 
rulemaking. 

No. 2, establish a rules review process 5 years or sooner after im- 
plemented. 

No. 3, with industry review the Federal rules already on the 
books. 

No. 4 — and I think this is a very important one — customer serv- 
ice training for the bureaucrats. Let them see how their regulations 
affect business. Have them view a part of their job as growing the 
economy. 

No. 5 — and from my perspective as the Secretary of State, I 
think it is very important. Our Department of Natural Resources 
and our Department of Economic Development have started to 
work together to assist new Iowa businesses with environmental 
regulatory hurdles. We have also gone to accelerating our permit- 
ting process for basic air quality permits and more general permit- 
ting. What I would like to see us do here, is please continue to let 
the States develop these innovative programs. Do not tie their 
hands. Let them be creative and try to get through the process. 

No. 6. While I am not an advocate of increasing government pro- 
grams, in Iowa, we have two very successful programs that work 
with small businesses. The first helps the business fill out air per- 
mits. The second works with businesses to cut down their waste 
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streams. I think both of these are successful programs that are not 
run out of a bureaucratic government agency. They are run out of 
a State University. They are not threatening to businesses. They 
are designed to work with businesses. They cannot fine or penalize. 
I think we should consider using this successful model to restruc- 
ture OSHA, consulting or other Federal mandated programs pos- 
sibly. 

In Iowa, we are working together in an effort to have jobs envi- 
ronment that promotes a partnership in government and business. 
The theme that I think we all ought to focus on is government can 
wear the white hat. 

I thank you for the opportunity to visit with you today and I en- 
courage you to carry our message back to Washington. If we can 
assist in any way, we would be happy to. Thank you. 

Mr. McIntosh. Thank you very much. 

Tom, do you have any questions? 

Mr. Latham. I just want to make one additional statement that 
I failed to earlier. About 90 percent of the problems that we deal 
with are with regulators — in our office. I think one very chilling 
fact in this hearing today that should be brought out and made 
part of the record is that we actually had people who were afraid 
to come here and testify today because they felt if a regulator found 
out that they were testifying about some of the problems that they 
were having, that somehow, they would get back at them. And, I 
think, in a free society that is simply outrageous. 

Mr. McIntosh. You are exactly right. And let me state for the 
record, if there is any incident of that happening or any effort to 
intimidate anyone, our committee will fully investigate that and 
hold the agency and the personnel accountable to the public for 
their actions. It is outrageous that someone would not feel fully 
confident in being able to come before their elected representatives 
and tell them about problems they are having with their Govern- 
ment. 

Paul, I could not help thinking as you were describing your per- 
sonal business of an incident that happened in my district over the 
summer. During the heat wave, we had a real problem on the con- 
struction crews in a couple of the road construction sites where the 
Indiana OSHA was telling them that they had to wear long pants. 
Finally, it got so bad that people were falling over with heat ex- 
haustion and the employers sent their employees home because 
that was the safer route. Well, the employees — not the employer, 
the employees, men who were working on these sites called my of- 
fice and said you have got to do something about this. This is Gov- 
ernment at its worst. We would much rather be working. Frankly, 
we would much rather do it in our shorts because we know how 
to stay away from all of the hot asphalt. We can get the job done 
without having to wear these long pants. 

We wrote to lOSHA, Indiana OSHA, and pointed out the prob- 
lem. We did not get that much of an immediate response. Fortu- 
nately, the heat wave broke and they were able to get back to 
work. It was just yet another example where the failure to use 
common sense caused more problems than it solved. 

Thank you for coming today and thank you for all of your assist- 
ance in helping us to prepare for these hearings. And as you find 
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out more examples of that, let me invite you to submit them to us 
and we will also make sure they get into the record so that we can 
have those looked at by the appropriate agencies in Washington. 

Mr. Pate. Very good. Thank you. 

Mr. McIntosh. Let us now turn to our first panel. The first 
group of witnesses today will be several small businessmen who 
will be talking about different issues they have had with regulatory 
agencies. Let me introduce each of the four and then ask you all 
to please rise. Harold Higman, who is the owner of Higman Sand 
and Gravel; David Calhoun with the Wells Blue Bunny Dairy; 
Corky Bailey, who is with JEBRO and Ellen Prescott. I am sorry, 
Ellen. I did not mean to refer to only men. I am glad to see a small 
businesswoman here. She is vice president and general auditor of 
Security National Bank. 

The chairman of the full committee has asked that we have each 
of our witnesses sworn in for all of our hearings. So, if I could ask 
each of you to please rise. 

[Witnesses sworn.] 

Mr. McIntosh. Thank you very much. Let the record show that 
each of the witnesses answered in the affirmative. 

Mr. Higman, if you could begin for us. Thank you for coming by 
today. 

STATEMENTS OF HAROLD HIGMAN, HIGMAN CO.; DAVID CAL- 
HOUN, WELLS’ BLUE BUNNY DAIRY; CORKY BAILEY, JEBRO; 

AND ELLEN PRESCOTT, SECURITY NATIONAL BANK 

Mr. Higman. Thank you. Congressman. 

I have entitled my testimony today Regulatory Agencies Out of 
Control. Mr. Congressman, this is a list of regulatory agencies that 
can touch my business at any moment of any given day. 

[Displays long list.] 

Mr. Higman. The first example I use is my company, Higman 
Sand & Gravel of Akron, lA. Higman Sand & Gravel was founded 
53 years ago by Harold Higman, Sr., who loaded trucks one shovel 
at a time. Today, this small business employs some 50 persons 
from the Akron, lA community and provides sand and gravel build- 
ing materials to a large part of northwest Iowa and surrounding 
States. 

In its 53 years of operation, neither this company nor its owners 
have ever had a criminal infraction of any kind. But, on August 23, 
1991, approximately 18 agents from the EPA raided our business 
with guns loaded and drawn with their usual stick them up proce- 
dure, which included bursting into the private office of a newly 
hired secretary, placing a loaded and cocked pistol to her face and 
yelling don’t move. Needless to say, it scared the wits out of her. 
This resulted in later charging the company and its two principal 
officers with storage of hazardous waste. This hazardous waste 
found amounted to a small amount of paint thinner dumped on our 
property by an unknown party. 

This case went to Federal court in Sioux City, lA. During the 
court proceedings, it was discovered that the individual who turned 
the Higmans into the EPA had himself placed the waste on 
Higman property. This person was a paid informant, who at that 
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time had received $2,000 with the promise of receiving $24,000 if 
this case was successful. 

We mounted the best legal defense team we could afford, which 
included the hiring of the largest law firm in the United States and 
adding to it numerous outside attorneys, research personnel and 
investigators. During this time, one of our original attorneys was 
hired by the EPA and when confronted about this, her comments 
were, I do not understand why the EPA is coming down so hard. 
They did not find anything significant, but having spent so much 
money developing this case and thinking you have deep pockets, 
they must now go for the big bucks to cover their cost. 

Second, she said, I cannot afford not to work for the EPA for 
what they are offering me. Obviously, the Government pays much 
more than the private sector so it can win large amounts in settle- 
ments and fines. 

After a costly trial, Higman Sand & Gravel was found not guilty 
by a Federal jury. Had we lost this case, we were facing fines 
amounting to some $50 million and prison terms in excess of 5 
years. 

My second example is the Mine Safety and Health Administra- 
tion, called MSHA. On July 18, 1995, Higman Sand & Gravel was 
visited upon by two Federal mine inspectors. These inspections 
have taken place semi-annually since MSHA’s inception in the 
early 1970’s. This mine site has an impeccable record. It has never 
had an injury or a lost-time accident. It is operated by an experi- 
enced and trained employee who has worked for Higman Sand & 
Gravel for 23 years. On that date, your inspector, Lloyd Ferron, is- 
sued some 23 citations and orders on alleged violations which he 
claims to have found affecting one person. This is the paperwork 
that was generated that day, Mr. Congressman. 

[Displays paperwork.] 

Mr. Higman. That is one copy. It has never had an injury or lost- 
time accident and is operated, as I said, by an experienced and 
trained employee. 

Even though it was explained to Lloyd that we were at that time 
under pressure to furnish material for a highway project and need- 
ed to continue to produce material, his demand was that he consid- 
ered violations were to be fixed immediately, resulting in a plant 
shut down. These citations and orders are now on the Federal court 
docket for this spring. 

Since this plant has been inspected twice annually and kept in 
compliance, why then should it be cited for so many infractions? 
Guesses have been made by a former Higman attorney now work- 
ing for the Government, as well as our staff attorneys, that it is 
because the Higman Co. so vigorously and legally fights these in- 
justices. And also, because the Government regulators are so vin- 
dictive and will retaliate at all cost to protect and elevate their po- 
sitions. We therefore reach a point of impasse. 

Never once have I had a government regulator, regardless of 
agency, visit my place of business to offer help. Instead, they come 
with a combative attitude. Can you imagine an IRS agent coming 
to your door and saying, may I help you with your taxes? I have 
found what I believe to be several errors. As one agent publicly ac- 
knowledged, we are under pressure, career path pressure, to come 
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up with bigger and more newsworthy cases, thus resulting in pro- 
motion. When visiting a U.S. attorney’s office, I read a letter from 
the Justice Department complimenting that office on the number 
of dollars that it had taken in on fines, penalties and settlements. 
Why is it the Government system does not promote its personnel 
based on positive helpful attitude? 

Even considering the mind-boggling number of rules, regulations 
and orders handed down each year by Congress and its regulators, 
I feel the problem lies not so much in the rules but in the rulers 
who implement them. The Federal regulators have a bottomless 
pocket of dollars to work within the judicial system preventing the 
challenging of regulations by small business. 

The small businessman of today must stay focused on his compa- 
njfs goals in order to survive in a competitive climate. He has nei- 
ther the time or expertise or finances to understand the vast regu- 
latory system which today is held over his business. For him to 
survive, this system must be changed. 

In conclusion, Mr. Congressman, America is a great and diverse 
society evolving from a mix of which is tried and true. Yet, the sin- 
gle key ingredient lacking from the recipe to make her the greatest 
ever, is common sense. 

Thank you, Mr. Congressman. 

[The prepared statement of Mr. Higman follows:] 
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Regulatory Agencies “Out-of-Contror* ! 

The first example I use here today is my company Higman Sand & 
Gravel of Akron Iowa. Higman Sand & Gravel was founded 53 years 
ago by Harold Higman Sr. who loaded trucks one shovel at a time. 

Today this small business employs some 50 persons from the Akron 
Iowa community and provides sand and gravel building materials to a 
large part of N.W. Iowa and surrounding states. 

In its 53 years of operation, neither this company or its owners have 
ever had a criminal infraction of any land. 

But on August 23, 1991 approximately 18 agents from the EPA 
raided our business with guns loaded and drawn with their usual 
stick’ em up procedure which included bursting into the private office of 
a newly hired secretary placing a loaded and cocked pistol to her face, 
and yelling, “ don’t move! ” 

Needless to say, he scared the wits out of her! This resulted in later 
charging the company and its 2 principle officers with storage of 
hazardous waste. The hazardous waste found amounted to a small 
amount of paint thinner dumped on our property by an unknown party. 

This case went to Federal court in Sioux City, Iowa. During the court 
proceedings it was discovered that die individual who turned the 
Higmans into the EPA, had himself placed the waste on Higman 
property. This person was a paid informant, who had at that time 
received S 2000 with the promise of receiving S 24,000 if this case was 
successful. 

We mounted the best legal defense team we could afford which 
included the hiring of the largest law firm in the U.S. and adding to it 
numerous outside attorneys, research personnel and investigators. 
During this time one of our original attorneys was hired by the EPA, and 
when confronted about this her comments were. “ I don’t understand 
why the EPA is coming down so hard. They did not find anything 
significant, but having spent so much money developing this case and 
thinking you have deep pockets, they must now go for the big bucks to 
cover their costs.” 

SECOND: “I cannot afford NOT to work for the EPA for what they are 
offering me.” Obviously the government pays much more than the 
private sector, so it can win large amounts In settlements and fines. 
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After a costly trial procedure, Higman Sand & Gravel was found not 
guilty by a federal jury. Had we lost this case we were facing fines 
amounting to SO million doUars and prison terms in excess of 5 years. 

My second example is die Mine Safety and Health Administration 
called MSHA. On July 18, 1995, Higman Sand and Gravel was visited 
upon by 2 federal mine inspectors. These inspections have taken place 
semi- annually since MSHAs inception in the early 70’s. This mine site 
has an impeccable record. It has never had having an injury or lost time 
accident. It is operated by an experienced and trained employee who has 
worked for Higman Sand & Gravel for 24 years. 

On that date your inspector, Lloyd Ferron, issued some 23 citations 
and orders on alleged violations which he claims to have found aflecting 
one person. Even though it was explained to Lloyd that we were at that 
time under pressure to furnish material for a highway project and 
needed to continue to produce material, his demand was that what he 
considered violations were to be fixed immediately, resulting in a plant 
shut down. These citations and orders arc now on the federal court 
docket for this spring. Since this plant has been inspected twice annually 
and kept in compliance, why then should it be cited for so many 
infractions? Guesses have been made by a former Higman attorney now 
working for the government, as well as our staff attorneys, that it is 
because the Higman Co. so vigorously and legally fights these injustices. 
And also because the government r^ulators are so vindictive and will 
retaliate at all costs to protect and elevate their position. We therefore 
reach a point of impasse. 

Never once have I had a government regulator, regardless of agency, 
visit my place of business to offer help. Instead, they come with a 
combative attitude. Can you imagine an IRS agent coming to your door 
and saying “May I help you with your taxes, I have found what I believe 
to be several errors.” As one agent publicly acknowledged “ We are 
under pressure, career path pressure, to come up with bigger and more 
news worthy cases! “ fiius resulting in promotion! When visiting a U.S. 
attorney’s office, I read a letter from the justice department 
complimenting that office for the number of doUars it had taken in on 
fines, penalties and settlements. Why is it, the government system does 
not promote its personnel based on a positive helpful attitude. 



Even considering the mind boggling number of rules, regulations and 
orders handed down each year by congress and its regulators, I feel tbe 
problem lies not so much in die rules, but in the rulers who implement 
them. The Federal regulators have a bottomless pocket of dollars to 
work with in the judicial system preventing the challenging of 
regulations by small business. 

The small business man of today must stay focused on his company’s 
goals in order to survive in todays competitive climate. He has neither 
the time, expertise or finances to understand the vast regulatory system 
which today is held over his business. For him to survive, this system 
must be changed. 

In conclusion, America is a great and diverse society evolving from a 
mix of that which is tried and true. Yet the single key ingredient lacking 
from the recipe to make her the greatest ever, is common sense ! 


Thank you 

Respectfully Submitted 


Harold Higman Jr. 
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Mr. McIntosh. Thank you very much, Mr. Higman. Those are 
two incredible incidents. I was amazed when I was reading through 
your testimony that EPA would feel it necessary to come in at gun 
point in that situation. Tell me this, who had actually paid the in- 
formant who ended up bringing the substance onto the property? 

Mr. Higman. In testimony from the individual’s wife, $2,000 had 
already been paid to him by the Government and they were in con- 
sideration of paying the additional money and bringing it to 
$24,000 had the case been successful. 

Mr. McIntosh. So the taxpayer was ultimately the person pay- 
ing this informant to come into your business and take care of this 
and inform the Government on you? 

Mr. Higman. That is right. 

Mr. McIntosh. That is an amazing use of taxpayer moneys on 
that. We definitely need to look into that one. 

Let me ask you this, what single thing do you think would most 
help us, if we were to change it, make sure that the agencies did 
not engage in this type of unhelpful behavior? 

Mr. Higman. First of all, I do not think you need any agency 
within the bounds of government coming in on anybody at gun 
point in a business of that type for any infraction. Second, I think 
we need a clear cut means of giving information back to the Gov- 
ernment. That is to say, checks and balances in dealing with our 
regulators. As I aforementioned, I do not think it is so much the 
rules. There are certain rules that we need today to maintain our 
status of society. By the same token, when placed in the hands of 
individuals that are not schooled and properly conditioned as our 
Secretary of State said, these people have to be taught that, you 
know, we are human beings too and we need to be treated as such. 

Mr. McIntosh. Statutory authority is required before an agency 
can use firearms in its enforcement activities. I think you raise a 
good point, that perhaps what we ought to do is make them refer 
any cases where they think there may be violent episodes to the 
FBI or some other enforcement agency and let them use what is 
better discretion often. I will look into that. I think that is a very 
good point. 

Mr. Higman. I appreciate that, sir. 

Mr. McIntosh. I have no other questions. 

Tom, do you have anything? 

Mr. Latham. I would just like to have the record show that we 
have about 20 feet of paper stretched out across the floor here and 
it is only about half unrolled — all the forms that were filled out. 

Do you have a copy of the court record from the case where the 
individual — where it was shown that the individual was paid the 
$ 2 , 000 ? 

Mr. Higman. That is correct, Tom. We had a court record made 
for our own well-being. We considered taking it to court to come 
back on them. In all truthfulness, it was my mother who said, no, 
we were not brought up that way. You leave well enough alone and 
you go on about your business. 

Mr. Latham. Would it be possible to provide us with a copy of 
that? I would ask unanimous consent that that be inserted in the 
record, Mr. Chairman. 
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Mr. McIntosh. I see no objection. I think that would be helpful 
to have as a part of that record. 

Mr. Latham. I just think it is outrageous what happened to you. 
It is simply a case of government gone amuck and quite honestly — 
I mean, I go back to — people do not mind paying taxes but when 
you have regulators, who because of rules written by someone 
sometimes with agendas, that come in and do things like this, this 
is a free country and things like this should never happen. I just 
appreciate very much your testimony. 

Mr. Higman. One point you might appreciate, Mr. Congressman. 
It cost us approximately a quarter of a million dollars to fight that 
case. Had that money been left in the community, it would have 
gone out in terms of salaries, goods and services within the commu- 
nity. And if you use the three-time-turnover rule on the commu- 
nity, the community was really robbed of $750,000 at that time, 
and it is a community of about 1,500 people. 

Mr. Latham. In your testimony, you say that you believe that the 
reason you were singled out for the second charge was just because 
you had fought the first one. Those were statements made by peo- 
ple from in the Glovemment, or how did you determine that? 

Mr. Higman. I was not in reference — I am sorry if I made that 
inference to the EPA case. I was at that moment inferring that we 
fight all MSHA cases. Maybe fight is not the proper word for it, but 
we did take them to court, and we were successful. And in con- 
versation with my attorney and with one of the government attor- 
neys, Mr. Higman just has a bad attitude and wants to fight on all 
these cases and we are going to push forward and fight back. 

Mr. Latham. But your testimony is not that the EPA case had 
anything to do with the mine case? 

Mr. Higman. No, sir. 

Mr. Latham. OK. Thank you, Mr. Chairman. 

Mr. McIntosh. Thank you, Mr. Latham. 

The staff has suggested that we have all the other witnesses tes- 
tify and then ask questions in order to make sure we have enough 
time to hear from everyone. Let me take a moment to introduce 
some of the staff who are with us because they worked very hard 
to put this on. Mildred Webber is the staff director for the sub- 
committee. Karen Barnes is with the staff and David White. Also, 
Bruce Gwinn, who is the staff director for the minority staff. And 
helping us keep time is Troy Rue with Congressman Latham’s 
staff. I appreciate your help, Troy. He will flash up when we get 
close to the 5 minute mark. I will ask people to summarize at that 
point so we can hear from everybody. 

Our next witness is David Calhoun with Wells’ Blue Bunny 
Dairy. Mr. Calhoun. 

Mr. Calhoun. Good morning. 

Mr. McIntosh. Good morning. Thanks for coming. 

Mr. Calhoun. As an employer, we have an obligation to provide 
a safe work place. The employer also has the responsibility not to 
abuse the environment. 'The Federal Government a number of 
years ago decided that it had a role in these areas as well and 
began introducing regulations in an effort to ensure that employers 
lived up to these responsibilities. 
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The question I ask myself at work daily — the question I ask my- 
self as I work daily to meet the responsibilities I have at Wells’ 
L»airy of protecting the environment and providing a safe work 
place is, how is what I am working on right now making a dif- 
ference? As I drive home at night and think about this question, 
the answer all too often is that what I did throughout the course 
of my day probably did not make the workplace a whole lot safer 
or the environment any cleaner. The reason that I sometimes do 
not make much of a difference is that I probably spend much of my 
day trying to comply with government regulation. Most of these 
regulations were probably developed with the best of intentions by 
people who have a sincere interest in these areas. But the goals of 
a safe workplace and a clean environment have become clouded. 
For example, material safety data sheets are required on chemicals 
in the workplace. A recent survey of 500 employees that we put 
through a refresher safety training course revealed that only seven 
employees had ever used a material safety data sheet. A tremen- 
dous amount of time is spent copying, indexing and distributing 
these sheets to our facilities. One cannot help but wonder if this 
time could be better spent doing something which has a positive 
impact on a larger percentage of employees. 

Several years ago, we discovered that we had an underground 
storage tank site that had experienced a leak. We immediately dis- 
continued the use of the tank and began working with consultants 
and regulators to clean up the free product at the site. Seven years 
and some $40,000 later, we have actually started to clean up the 
site by pumping the free product out of the ground. 

When a company has a release of a hazardous substance into the 
environment which is equal to or exceeds the reportable quantity 
established by EPA, a report must be made to the national re- 
sponse center immediately. An EPA official has defined imme- 
diately to me as within 15 minutes. That means at a time of crisis 
for your company, someone needs to remember to drop what they 
are doing and call the NRC. Instead of having everyone involved 
in evacuations, repair work or containment work, somebody needs 
to be on the phone complying with the immediate reporting re- 
quirement. 

The reportable quantity for the refrigerant we use, ammonia, is 
100 pounds or roughly 20 gallons. If a company has an ammonia 
leak, they must estimate the amount of release within this time- 
frame. This results in some releases being reported that might not 
need to be reported because it is impossible to determine the 
amount of the leak in that timeframe. 

When you report a leak to the NRC, they send you a 10-page 
questionnaire to complete. So when you called the NRC, you were 
not sure if the report was necessary because you did not know the 
exact amount of the leak. You did not have any specific information 
to provide them with about the situation because it had not been 
adequately assessed, and you are guaranteeing your company addi- 
tional paperwork. It would seem to me more beneficial to take the 
time necessary to assess the situation with the help of local offi- 
cials before deciding to report the release to Federal officials. If reg- 
ulators were truly focused on what should be their goals of protect- 
ing the environment and providing a safe work place, I seriously 
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question if my office would have to spend time completing some of 
these tasks. The regulators’ efforts need to be refocused on the 
goals of protecting the environment and providing a safe work 
place. 

Thank you. 

Mr. McIntosh. Thank you very much, Mr. Calhoun. I look for- 
ward to asking you a little hit about those MSDS criteria. 

Our next witness is Mr. Corky Bailey. Mr. Bailey, thank you for 
coming today. Before we start, let me just ask unanimous consent, 
if people do not mind if the gentlemen and ladies who feel like it 
could remove their coats. It is awfully hot in here and I certainly 
do not mind if we become a little less formal in this process. So 
anybody who would like to, feel free to. 

Mr. Bailey. 

[The prepared statement of Mr. Calhoun follows:] 
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Underground Sterng* Tnnk Site 

In 19tS we reeeived notificeiioB of nil« peminim lo Rich Okim* M inline leek detectioii , oveifUl ptaioetloa, 
moRihly mooItDriog, etc. bthcpnceitafcoavl^fitwiibllieteiulsiitlnkwudiicovtiedtiourflie. Utt 
month, Mini wven yean Uicr, ellw suswtoui ttudia conducMd by eonwlianu end t oemtodoui atneuni of 
eoncspondence beiweeik icgulttoit, confuliaoli ud Wells' Diiiy w< have finally be|un the pioeest of 
cleaning up the leak. 

There have been no lignifieani ebanga it (bit cite during Ihif time period. We knew there waa free product 
ai the fite then aitdwe know it nOlcxiiii today. Why did it taka uveo yean to begin clean up? 


Haiard Communication Standard 

Companiec are tequired to have Material Safely Data Sheen (MSDS) on hand for every ehemieel thil (hey 
uie at their facility. A MSDS can range in length anywhere flom one page en up. It ii not uncommon to 
have a 6 page MSDS. We euncnily have six, three inch bindtn lull ofMalerialSalely Data Sbecia. The 
definition of a chatnical nngea anywhere ten Mercury to Windex. Companies are icquiitd to train each 
employee ateui the chamieala they will poteotitUy he tipotad lo while parfoiming their job dutica. An 
cmpl^ee performing plant maintenanoe work could pottoilally be cxpoied to ill of the cheiniciif in the 
facility, whan they are fating the ptumbing under foe link where the Comet ii noted, using ■ tool in the chop 
where the Mlvent tank ii loeaied or working in the ammonia conpteitor room. According to the regulaltoA 
the company should tit down with this individual and ona by one review foe MSDS. 

A diaitnciion needs to be made between chemicals. Which onea an hazardous and which ones poeeliule if 
any risk. Should employers oontisuc to be required to keep noiebooka foil of MSDS on rhemleala u basic as 
household eleanets tod office sillies. 


Storm Water DlMbargm 

Bvciy year companies, which fUl iore ooe of 1 1 land use claasificatiODa, have lo pey an aooual fee of S 1 50 in 
Iowa u icoew their Storm Wear Discharge Ftnnits. Thsce permits W to be obtaM in order to comply 
with (he BPA regulations as a teMli of foe icaufoorization of the Qcan Water Act in I9S7. To obtain the 
permit a company had to contpleie in appUeadoo, send in an Initial fte of $100 pci application and tun ada to 
several local newipapsrt nodding dw p^Iic of the aompanies ioieat to let the rain water Ihil fUla on their 
property (VO into the ftoimiawtr. hi^y there was iscnieodousafflaunl of coofosioo among l•fuiatore 
about this program and ii waa diSkulr lo get inaweia to your qucnlons. Then is still eenfoaioo in Indusiry 
11 to what is necexuiy to comply whb this regulation. 

Hunrdoiis Wssle Disposal 

Hizairious wsaie can be anything tem foa Latex patoi left over tern t break loom painitog project u the 
mercury recovered tem ebraken tbnsmneier. Iftconpiny has aeveral in town and tlrey are 

atriagtog for h ara i dout wane pidi up Ihil wailiauri be picked lyMIheftcfliiy where Irereigenaaied. 

For iMteoee, if we have five gallooi of waste video jat ink at ooe facility * mU* duwo the street we have 

aoolbar Ibeaiiy with five gallons of wane video Jet ink, two Mpaiaie pick ups must be sinoicd and two sets 
orpapeiweric muf i be complatad. It would be mors affietonl If foe eompuy eould lake foe five gaUena of 
wijic ink to one plant, prepsra it for shtoment and have ihs tniekiof eorqpaay make oot stop. Cuncotly thil 
eanoot be done beesuao the hazardoui waste can ooly be movad tern locitian to loeaiion fay a basaidoai 
westecanlsr. Thiaicquirasrhahazmdouiwutigetwraiottopmrforiwoitopsbydwiiuekingcompaiiyaad 
compleit twice as mu^ psparwotk. 
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Natlonil RetpoHM Canter NoUfieatton 


When n eompiny hu n idetw of n huudoin ajlxtenne inio the cnviioDmesi wbicb it c^ual to or eaeMdi 
(heieporMblequutlqritiiiuylbenportidMlteNuioiutRwpoDseCeotwiiDmediiuly. Thiemuiiilbuict 
ilinc of erlils for your Mopeegr. whM yon nbeadjr htvt eaeii|h lUaft to deil wl)h, loneone needt to 
fenvHobortodmpwfaiilhfVandolagwdci&dtoNiiteBalBMpoimCnnr. Intiaedefhivinf eveqreae 
Involved la eviouiiioni, npeirtooric or eoDiifaiffleat iWMk leineMy Modi to he on (ho phene ideally within 
IS miouwetocooiply wiihdMiinnediticiaponlDtnquiieoMM, TheiapoiiableqmAri^forainmonlnii 100 
pounds or roughly 20 geOoox. If* eaaqnivhM an taunoBliieek they muateeiiniMs the amount oT 
tnuDoniamUascdiodeeteeiriieweedsilwiiponiblcquuiior. It takes a fuly quick engineer to estimate 
lbs teleue in this time fiatno. lUiaiBtli in some mleasei being ironed that might not need to baieponod, 
WhenyouiepottatcaktotoeNllC^qtineilyauelOpageqiMioanaifntoeanvIeieaboutiheleak. Bo 
when you caUed the NRC yoQ van aot stua it teas aceeisaiy hecanae you did not know the exact amount of 
the leU, you did DOC have aa(y tntanadon to give than became the liiustioa prabtbly had not been 
adequately ecc ew ed and you fuamataid your cosipaiiy iddidenal papcnvotfc. 

It would leena mote beoafieial to take toe date necesaaiy to aoceca the siuetion with the he^ of local 
oITiciala, if necessiiy, be&ia deciding to tepott the mleaie to the ftdml oSSeiala. 
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Mr. Bailey. Thank you, Congressman. 

Mr. Latham. Did you expect me to object to that or something? 
[Laughter.] 

Mr. McIntosh. No. I knew you had a lot of common sense. 
[Laughter.] 

Mr. Bailey. After hearing Harold’s testimony, it reminded me of 
a line comedians use, never follow animal acts or children. This is 
not as tough as Harold’s was. My conversation here will deal pri- 
marily with the EPA. 

Companies can follow the letter of the law and be proved inno- 
cent like Harold and the legal fees can far exceed any fines. Those 
are hard to recoup. Also, if you dispose of waste classified as non- 
hazardous by today’s standards in a landfill or under any approved 
regulations today, you will still probably be paying legal fees in the 
future to protect yourself against this landfill site when it does be- 
come a Superfund site. You will be drawn into lawsuits because 
you were forthright, because you registered as required by the law 
today. You paid tariffs, disposal fees, did everything up front in- 
stead of going in the back alley and dumping it in the shadows 
somewhere. The people that are trying to do tWngs right are really 
the ones that are probably suffering the most today. 

A direct case. The EPA completed a survey of soil and ground 
water on April 12, 1990, at a site called the Des Moines Barrel and 
Drum and they concluded because of various hazardous waste with 
paint drums, lead batteries and so forth that the site was now con- 
taminated highly and would be classified a Superfund site and 
went into remedial action at the site officially on July 9, 1992. The 
records show that there was 137,770 drums left at this site. Going 
back, this report was April 12, 1990. 

Six months after the EPA testing, one of our construction compa- 
nies delivered 87 empty barrels to this Des Moines Barrel and 
Drum site to dispose of containers that were used in the road con- 
struction business around Des Moines. The majority of these drums 
were just as clean as the day they were manufactured. The major- 
ity of these drums had a silicone product inside the drum that was 
actually inside a plastic liner in the barrel. When the silicone was 
put into the joints of the new pavement, it would empty the drum 
and you simply had a little plastic bag left that was disposed of 
A few of the other drums were white cure, which is a resin that 
the manufacturer says is not hazardous. It is sprayed on new pave- 
ment, kind of as protection for new pavement. It eventually wears 
off with the traffic. These drums, as I said earlier, were disposed 
of 6 months after the initial cleanup site report was issued by the 
EPA. That has made no difference to date. 

This file is just the attorney letters back and forth. 

[Displays file.] 

Mr. Bailey. The company has paid $10,500 to a group that is 
part of a larger contaminator group that is suing other people that 
had record of receipt into this landfill site. We have also paid over 
$8,700 in legal fees in-house just to try to bring this to a resolve. 

Time/effort management, who knows. We had to bring in employ- 
ees out of Des Moines that were at the drum site to ask them what 
happened. Besides this $19,000, there is probably another $20 or 
$30,000 in direct labor costs, not to mention management time. 
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Like I said, Harold, it is nothing compared to your quarter of a mil- 
lion. It is tough today to do business in the construction industry. 

EPA storm water runoff regulation. While it is tough on the con- 
struction industry, the next phase being proposed is going to be 
really tough on the average citizen. They are now proposing in 
Washington the regulation of rain water from our streets and high- 
ways. These proposed regulations will demand tremendous 
amounts of administrative time from cities, counties. States and, 
ultimately, the taxpayer is going to be paying for a bureaucracy 
that it never envisioned and for protection they really do not care 
to have. It is going to be a tough battle to regulate rain water com- 
ing off the street. 

Road contractors now have staffs of personnel to secure land, 
water and air permits required to construct or repair a road under 
government contract for the taxpayer. It takes the same effort from 
the contractor whether it is to repair 1 mile of road or 100 miles 
of road, and it does not take very long for this to be millions in 
each State. Millions soon turn into tens of millions, which multi- 
plied by 50 turn into billions. Like one good Senator once said, a 
billion here, a billion there, before you know it, you have got a lot 
of money. 

Another challenge for industries like the MSDS is spill preven- 
tion. If we could just have one plan, but we have to have a spill 
prevention for the Coast Guard; we have to have a spill prevention 
plan for the EPA; we have to have a spill prevention plan for 
OSHA and now the DOT wants to have a spill prevention plan and 
none of these plans are the same. Nobody will take the other agen- 
cy’s plan. So now we have to have a staff of people that are well 
versed and educated in each one of the plans to hopefully limit our 
future liability. But as evidenced by the case in the Des Moines 
Barrel and Drum site, you can do things right today and still not 
limit your future liability. 

That is all I have to say. Thank you very much. 

Mr. McIntosh. Thank you, Mr. Bailey. I look forward to getting 
back to you. You describe a classic case of gotcha, when the agency 
gets you after the fact. 

Our final witness on this panel is Ms. Ellen Prescott, who is with 
the Security Nationed Bzmk. Thank you for coming today. 

[The prepared statement of Mr. Bailey follows;] 
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Regulmtory Aff«lra Tastlnony 
February 6, 199S 


1) EPA 

Legal fees can be more expensive than the fines if you 
defend yourself. Complying with all of the laws and 
regulations in place today, you are still liable for these 
actions taken if changes occur in the same laws and 
regulations in the future. 

If you dispose of waste, classified as non-hasardous by 
today's standards in a landfill, under approved regulations, 
you will probably be paying legal fees in the future to 
protect yourself because the landfill or site you disposed in 
has been deemed a Superfund site. You are drawn into the law 
suits because you were forth right and registered as required 
by laws or regulations, and paid the tariffs and disposal fees 
in-lieu of dumping in the shadows. 

Example: notice received; 

Dea Moines Barrel and Drum Site 
Environmental Protection Agency Region VII 
Administrative Order on Consent for Removal 
Response Activities. CERCLA Docket No. VII-92-F-0017 
Dated July 8, 1993 

A report was compiled and completed on April 13, 1990 by 
Region VII EPA on soil and ground water contamination testing 
at this site in Dea Moines, lA. The site was found to be 
contaminated with high levels of various haxardous waste from 
paint drums, lead batteries, and numerous other chemicals. 
Based upon EPA Findings of Fact, EPA's conclusion of Law, 

EPA's Determinations, and Administrative Record for this Site, 
EPA ordered all parties to perform certain removal actions at 
the Site on July 9, 1993. The records show there were 137,770 
barrels left at the site. 

Six months after the EPA testing of the site, the Irving F. 
Jensen Company delivered 87 empty barrels to the Des Koines 
Barrel and Drum site to dispose of containers used for 
materials on a road construction project in the area. The 
majority of the barrels were as clean as the day they were 
manufactured . 
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Majorlcy of the barrela originally contained ailicone used for 
joint sealing on concrete paving. The silicone product was in 
a plastic bag lining the barrel thereby leaving a clean barrel 
when the contents of the barrel were used in the process of 
the paving project. The remaining barrels left at the site by 
Che Jensen Company where eo^ty white pigment cure barrels. A 
spohesman for the company manufacturing the white cure advised 
that the resin is not a hazardous substance. It is merely a 
plastic that is used as a fine spray over the concrete and it 
eventually wears off with traffic. 

The reality is the Irving P. Jensen Company did not contribute 
in any way to the contaminates found at this sice. The fact 
chat the barrels delivered were listed as empty on all records 
and they were delivered after the EPA report on the site has 
meant very little. 

To date, Che Irving F. Jensen Co. has paid $8711.75 in 
attorney fees and $10,500 to the Scott Avenue site Qroup for 
Che buyout agreement and covenant not to sue. The $19,311.75 
expense to dace docs not Include staff and management cost 
involved for record searching, meetings with legal 
representation, company field personnel, phone calls. 

3) EPA Storm Water Runoff Regulations; Che next step being 
proposed is regulation of rain water from our streets and 
highways. These proposed regulations will demand tremendous 
amounts of administrative time from our Cities, Counties, and 
States . OlcimaCely, the tax payer will be paying for 
bureaucracy they had never envisioned, for protection they had 
no desire to have. 

A road contractor now has a staff of personnel to secure 
land, water, end sir permits required to construct or repair 
roads and highways under government contract for the tax 
payer. The seme effort is required whether the construction 
is for one mile or 100 miles of pavement. This expense is In 
the millions of dollars per state. 

3) Spill Prevention. The USOO requires a spill plan one way, 
the EPA another, OSKA is now getting in the act in regards to 
this, the DOT wants another way & individual statea want 
another way. 

He have reached a point whereby it now taXea one (1> 
expert staff member per division to interpret all of Che 
individual laws in each state and for each federal regulatory 
agency . 
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Ms. Prescott. Thank you. 

Security National Bank is a $400 million community bank lo- 
cated here in Sioux City. We are part of a five-bank holding com- 
pany. The other four banks range in size from $25 to $65 million 
in asset size. I have chosen to talk to you today about mortgage 
lending regulations and I want to make it clear that only because 
of the time limitations have I limited my comments to the mort- 
gage loan area. There are lots of other areas. 

Mortgage lending has become more and more important to the 
banking industry. Customers want mortgage loans because of the 
tax benefits. As the customers want that product more and more, 
regulators pile on more and more disclosures that we have to give 
to those customers. 

If you come to Security National Bank tomorrow morning and 
want to open up a mortgage loan to buy a house, we have to deal 
with nine regulations to put the money in your hands. When you 
walk in the door, you have to fill out an application. With that ap- 
plication, you sign six documents which include seven different 
kinds of disclosures. When you come to close the loan, you sign 21 
documents. That is 49 pieces of paper. There is a lot of good infor- 
mation in here and some important information, but the important 
things fall through the cracks because there is just too much infor- 
mation here. To be perfectly honest, customers think it is a joke 
when they come to sign all the documents. And the sad part is, this 
joke costs us — we estimate probably three-quarters of a full-time 
employee annually to complete. 

In addition to the employee time, we cannot afford to produce 
these forms in-house. The liability as far as penalties from the reg- 
ulatory agencies, bad publicity, loss of customers, is just too great. 
So we had to buy software to produce all these forms. The software 
company guarantees that they will stay in compliance with the reg- 
ulations, although we sought to fill them out properly and get all 
the right signatures. That software cost us $42,500 and an addi- 
tional $4,500 annually for the upkeep. That is just software. That 
does not include PC’s, printers, paper and the rest of the things 
that go along with it. 

In addition, to show that as we go along, the regulations just 
keep getting bigger and bigger, last year, the National Flood Insur- 
ance Reform Act was passed. With that regulation, we have some 
more burdens. In the past, we have always been required to deter- 
mine whether or not property that we take as security interest on 
loans is in a flood zone and whether or not customers need to get 
flood insurance. Now, we have to fill out a specific document. That 
document is so detailed that we need flood maps for each deter- 
mination. It has become so expensive. Plus, there is a $350 fine for 
each violation. You cannot afford to take the risk. So, again we had 
to go to an outside firm that specializes in flood insurance deter- 
minations. That costs our customers $12.50 per loan application. 
They get nothing more than they ever had in the past, but it costs 
us that much to comply with the regulation. And the additional re- 
quirement of that regulation is, we have to monitor that loan for 
life. Now a mortgage loan could be 30 years in life. We have to 
monitor that and determine whether or not changes in the flood 
zones puts that customer in a flood zone or takes them out and 
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then notify the customer and require them to get insurance. Our 
system is simply not sophisticated enough to deal with something 
like that. So again, we had to go to a specialized firm, the same 
one that does the determination forms. This costs our customers an 
additional $10 per loan. So now, we have customers out there pay- 
ing $22.50 more for the same loan they could have gotten 2 years 
ago and they have absolutely nothing to show for it except that 
now we are complying with the regulation. And, by the way, they 
do not like flood insurance. They feel that it is some sort of punish- 
ment the bank is visiting on them rather than the Federal Govern- 
ment. So while we are trying to provide good customer service, we 
are making our customers angry by making them comply with 
these regulations. 

I realize that there have been bills introduced into Congress to 
help relieve some of these regulations. It is important that they be 
given their due. Regulation B, getting RESPA away from HUD, 
Community Reinvestment Act, all of those things just add to our 
burden. Again, the customer demand is there. The regulatory bur- 
den keeps getting heavier and heavier and we are caught in the 
middle. The Community Reinvestment Act says give your cus- 
tomers what they need, provide the products that they want. Regu- 
latory burden makes that more expensive and more difficult for us 
to do. We need some relief. We need some room so that we can give 
those customers the products that they want. And you are the peo- 
ple that can do that by passing some of those bills and making sure 
that the OCC and the FDIC lift some of those rules from us. 

Thank you. 

[The prepared statement of Ms. Prescott follows:] 
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SUBJECT: OVERREOULATION OF THE BANKING INDUSTRY. 

GIVEN BY; ELLEN PRESCOTT 

VICE PRESIDENT 9 GENERAL AUDROR 
SECURITY NATIONAL BANK OF SIOUX Cmr IOWA 

HQRTQACE LENDING 

MORTGAGE LENDING HAS BECOME IMPORTANT TO THE AMERICAN CONSUMER 
BECAUSE OF THE TAX ADVANTAGES. IT INCLUDES SUCH PRODUCTS AS HOME 
PURCHASES. SECOND MORTGAGES, AND OPEN END HOME EQUITY UNES WHICH 
COULD BE FIXED OR VARIABLE RATE. THE DISCLOSURE REQUIREMENTS ARE 
DIFFERENT FOR EACH MORTGAGE LOAN PRODUCT. FOR EXAMPLE. ON A FIXED RATE 
HOME PURCHASE LOAN THE DISCLOSURE REQUIREMENTS OF THE VARIOUS 
REGULATIONS AND SECONDARY MARKET FORCE EACH CONSUMER TO SIGN AND 
RECEIVE A COPY OF 8K DOCUMENTS AT APPLICATION AND 21 DOCUMENTS AT 
CLOSING. THIS ADOS UP TO 49 PIECES OF PAPER FOR A SINGLE BORROWER FOR 
EACH HOME PURCHASE OR REFINANCED LOAN. THE VOLUME OF THESE 
DISCLOSURES TENDS TO HIDE THE IMPORTANT FACTS AND DISCOURAGES 
CONSUMERS FROM READING ANY OF THEM. SOME SPECIFIC EXAMPLES OF OVER 
DISCLOSURE AND OVER BURDENSOME RULES ARE AS FOLLOWS: 

REQULATIQNZ /12eFR22m 

SECTIONS 12 CFR 22S.9b(tfX12)(xQ AN0 12 CFR 226.19{b)(2KMli) OF REGULATION Z 
REQUIRE A HISTORICAL EXAMPLE OF RATE AND PAYMENT CHANGES BASED ON INDEX 
VALUES FOR THE MOST RECENT IS YEARS FOR VARIABLE RATE OPEN END AND 
CLOSED END MORTGAGE LOANS. THE INDEXES MUST BE UPDATED EACH YEAR WHICH 
MEANS PROGRAMMING TIME AND TNROWING'OUT OLD DISCLOSURES AND 
PURCHASING OR PRINTING NBV ONES. THE HISTORICAL INFORMATION IS NOT 
NECESSARY FOR THE CUSTOMER TO MAKE A DECISION AS TO WHETHER THIS LOAN 
PRODUCT IS FOR THm AND IS OFTEN TIMES MISLEADING. THE RATE CHANGES OVER 
THE LAST 15 YEARS DO NOT IN ANY WAY PREDICT FUTURE MOVEMENT ESPECIALLY 
WHEN RATES 16 YEARS AGO WERE 9 OR 10 PERCENT HIGHER THAN TODAYS MARKET. 
AS PART OF THESE SANE DISCLOSURES BANKS ARB ALREADY SHOWING THE 
MAXIMUM RATE AND PAYMENT AMOUNT FOR A S10.000 LOAN ORIGINATED AT A 
RECENT RATE ASSUMING THE MAXIMUM INCREASES ALLOWED BY THE PROGRAM. 

THIS IS MEANINGFUL AND SHOULD AUOWIWE CUSTOMER TO DETERMINE WHETHER 
THIS LOAN PRODUCT IS BEST FOR THBM ASSUMING THE WORST CASE SCENARIO. 

SECTIONS 12 CFR 229.19 AND 12 CFR 229.23 REQUIRE FINANCIAL INSTITUTIONS TO 
GIVE CONSUMERS THE RIGHT TO RESaNO A LOAN TRANSACTION WHERE A SECURITY 
INTEREST HAS BEEN TAKEN IN THBRPRmCIPAL RESIDENCE. THIS DOES NOT APPLY IF 
THE LOAN PROCEEDS ARE USED TO ACQURE OR CONSTRUCT THE PRINCIPAL 
RESIDENCa EACH CONSUMER WHO IS A PARTY TO THE TRANSACTION HAS THREE 
BUSINESS CAYS TO RESaNO THE TRANSACTION. THE BANK CAN NOT DISBURSE 
PROCEEDS DURING THESE THREE DAYS BUT THEY CAN CHARGE THE CONSUMER 
INTEREST. CONSUMERSARENOTALLOWEOTDWAIVETHEIR RIGHT TO RESCIND 
EXCEPT IN A BONA FIDE PERSONAL FINANOAL EMERGENCY. THERE ARE VERY PEW 
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SITUATIONS THAT MEET THIS CRITERIA AS INTERPRETED BY THE REGULATORY 
AGENCIES. MOST CONSUMERS DONT WANT OR NEED THIS RIGHT. THEY FIND IT 
CONFUSING AND DONT UNDERSTAND WHY THEY HAVE TO BE INCONVENIENCED BY 
COMING BACK TO THE BANK IN THREE DAYS TO RECEIVE THEIR PROCEEDS. IT TAKES 
TIME TO PREPARE THE LOAN DOCUMENTS AND DO THE VERIFICATIONS NEEDED IN A 
MORTGAGE TRANSACTION DURING WHICH THE CONSUMER CAN STILL BACK OUT. 

THIS REQUIREMENT CAUSES MANY CUSTOMERS TO LEAVE FEELING ANGRY WITH THE 
BANK FOR FOLLOWING THE RULES. IT WOULD SEEM MORE REASONABLE TO ALLOW 
CUSTOMERS TO WAIVE THIS RIGHT IF THEY DESIRED WITHOUT REGARD TO ANY 
EMERGENCY SITUATION. 

REAL ESTATE SETH EMENT PHQCEQURBS ACT (24 CFR aSODV 
REAL ESTATE SETTLEMENT PROCEDURES ACT (RESPA) HAS BECOME A NIGHTMARE 
FOR THE BANKING INDUSTRY. FIRST IT HAS BECOME A MOVING TARGET HAVING 
CHANGED SEVERAL TIMES IN THE PAST TWO YEARS. IT HAS BECOME MORE DIFFICULT 
TO COMPLY WITH AS HUD HAS MADE THE REQUIREMENTS MORE COMPLICATED WITH 
EACH CHANGE. THERE ARE SEVEN EXEMPTIONS TO THE RESPA REQUIREMENTS. ONE 
OF THESE IS BUSINESS-PURPOSE LOANS WHICH THE REG STATES ’GENERALLY 
PARALLELS REGULATION T. RATHER THAN LEAVING THIS THE SAME AS REG Z, HUD 
ADDED LANGUAGE WHICH SAYS THE EXEMPTION FDR BUSINESS-PURPOSE LOANS 
DOES NOT INCLUDE ANY LOAN TO ONE OR MORE PERSONS ACTING IN AN INDIVIDUAL 
CAPACITY TO ACQUIRE. REFINANCE, IMPROVE. OR MAINTAIN ONE- TO FOUR-FAMILY 
RESIDENTIAL PROPERTY USED. OR TO BE USED. TO RENT TO OTHER PERSONS. THIS 
ADOS ONE MORE TWIST TO THE REQUIREMENTS THAT COULD BE MORE UNIFORM 
WITH REG Z. 

RESPA DEALS WITH SIX DIFFERENT DISCLOSURE FORMS; SPECIAL INFORMATION 
BOOKLET. GOOD FAITH ESTIMATE, HUD SETTLEMENT STATEMENT, MORTGAGE 
SERVICING RIGHTS DISCLOSURE. AND THE INITIAL AND ANNUAL ESCROW ACCOUNT 
STATEMENTS. ONCE AGAIN RATHER THAN BEING SIMPLY ALL REQUIRED OR NOT, YOU 
MUST READ THE DESCRIPTION OP EACH DISCLOSURE TO DETERMINE WHETHER IT 
APPUES TO A FIRST LIEN OR SUBORDINATE LIEN, WHETHER IT APPIES TO OPEN END 
AND/OR CLOSED END MORTGAGE LOANS. THERE ARE ALSO DIFFERENT TIMING 
REQUIREMENTS FOR EACH DISCLOSURE. FOR EXAMPLE, THE GOOD FAITH ESTIMATE 
WHICH LISTS THE ESTIMATED SETTLEMENT COSTS MUST BE GIVEN WITHIN THREE 
DAYS OF THE LOAN APPLICATION. THE MORTGAGE SERVICING RIGHTS DISCLOSURE 
WHICH JUST provides AN ESTIMATE OF WHETHER THE INSTITUTION WILL SERVICE 
THE LOAN OR SELL IT MUST BE GIVEN AT THE TIME OF APPLICATION IF IT 15 RECEIVED 
IN PERSON OR YOU HAVE THE THREE DAYS IF IT IS NOT SUBMITTED IN PERSON. THIS 
IS VERY CONFUSING ESPECIALLY WHEN THE GOOD FAITH ESTIMATE INFORMATION 
WOULD APPEAR MORE IMPORTANT THAN THE SERVICING RIGHTS DISCLOSURE. 

MOST OF THE DISCLOSURES ARE IMPORTANT AND IT IS GOOD BUSINESS TO MAKE 
SURE THE CUSTOMER IS AWARE OF THE COSTS ASSOCIATED WITH THEIR LOAN. 
HOWEVER, THIS REGULATION NEEDS TO BE SIMPLIFIED AND MADE MORE UNIFORM 
WITH REGULATION Z. IT SEEMS AFTER SEVERAL ATTEMPTS THAT HUD 18 NOT 
CAPABLE OF DOING THIS AND THE RESPONSIBLITY FOR RESPA WOULD BE BETTER 
HANDLED BY THE FEDERAL RESERVE. 

NATIONAL FLO OD INSURANCE REFORM ACT. 

SECTION 52* REQUIRES THE DEVELOPMENT AND USE OF A STANDARD FORM TO 
DETERMINE WHETHER IMPROVED REAL ESTATE IS IN A FLOOD ZONE. BECAUSE OF 
THE DETAILED INFORMATION ON THIS FORM AND THE LIABIUTY TO THE BANK WE NOW 
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HAVE AN OUTSIDE COMPANY COMPLETE THE DETERMINATION FORM FOR US. THE 
COST I S Sia.SO PER LOAN WHICH IS PASSED ON TO OUR CUSTOMERS. 

SECTION S24(eK1) REQUIRES BANKS TO NOTIFY THE BORROWER AT THE TIME OF 
ORIGINATION OR AT ANY TIME P URINQ THE TERM QF A LOAN WHEN FLOOD 
INSURANCE IS NEEDED. THIS MEANS THAT IF THE FLOOD MAPS CHANGE BANKS MUST 
BE ABLE TO TRACK THEIR LOANS SECURED BY IMPROVED REAL ESTATE BY ADDRESS 
OR LEGAL DESCRIPTION TO BE ABLE TO IDENTIFY THOSE THAT NEED FLOOD 
INSURANCE. TO REQUIRE BANKS TO PERFORM A DETERMINATION OTHER THAN AT 
ORIGINATION SEEMS EXCESSIVE. WE COULD NOT DO THIS WITHOUT SUBSTANTIAL 
INVESTMENT IN SOFTWARE OR PROGRAMMING. THE MOST COST EFFECTIVE METHOD 
FOR US TO HANDLE THIS REQUIREMENT WAS TO AGAIN HIRE THE SAME COMPANY 
THAT DOES THE INITIAL DETERMINATION TO TRACK FLOOD MAP CHANGES OVER THE 
LIFE OP THE LOAN. THIS OPTION COSTS OUR CUSTOMERS AN ADDITIONAL $10.00 FOR 
EACH LOAN WHETHER THEY ARE IN A FLOOD ZONE OR NOT. BANKS HAVE BEEN 
REQTuIRED TO DOCUMENT THEIR DETERMINATION OF FLOOD ZONE FOR SOME TIME. 
HOWEVER THESE NEW REQUIREMENTS HAVE FORCED US TO ADO COSTS TO THE 
CUSTOMER WITH NO BENEFIT TO THEM. WHY SHOULD BANKS BE REQUIRED TO 
NOTIFY CONSUMERS OF FLOOD MAP CHANGES? THIS RESPONSIBIUTY WOULD BE 
BETTER HANDLED BY FEMA OR ONE OF THE OTHER GOVERNMENT AGENCIES 
INVOLVED WITH FLOOD INSURANCE THIS I8NT A BURDEN FOR WHICH OUR 
CUSTOMERS SHOULD HAVE TO PAY. 

SECTION 522(b)(1) REQUIRES BANKS TO ENSURE THE LOANS IN A FLOOD ZONE ARE 
COVERED BY FLOOD INSURANCE FOR THE LIFE OF THE LOAN. AGAIN THIS ADDS A 
BURDEN ON THE BANK TO DEVISE A SYSTEM TO TRACK THE INSURANCE. CURRENTLY 
SECTION 13S4 (C) REQUIRES FEMA TO NOTIFY THE SERVICER OF THE LOAN OF THE 
EXPIRATION OF THE FLOOD INSURANCE 45 DAYS PRIOR TO EXPIRATION. IT WOULD 
SEEM MUCH SIMPLER TO REQUIRE FEMA TO NOTIFY THE SERVICER ONLY IF THE 
FLOOD INSURANCE WAS NOT RENEWED. THE SERVICER COULD THEN RELY ON THOSE 
NOTICES AND FOLLOWUP ON NONRENEWALS RATHER THAN TRACKING ALL FLOOD 
INSURANCE POLICIES ON ITS OWN SYSTEM. 

PAIR HQU8INQ ACT 

THE RECORDKEEPING REQUIREMENTS OF THIS REGULATION ARE DIFFERENT FOR 
NATIONAL BANKS AND STATE BANKS. ALL NATIONAL BANKS MUST OBTAIN 20 PIECES 
OF information AS PART OF A COMPLETED APPUCATION FOR A HOME LOAN. 12 CFR 
27.3(b) SPECIFICALLY SAYS ’SHALL ATTEMPT TO OBTAIN THE INFORMATION', 
HOWEVER, THE OCC HAS INTERPRETED THIS TO MEAN THE INFORMATION MUST BE 
DOCUMENTED EVEN IF THE BANK AND THE CUSTOMER DONT KNOW. SOME OF THE 
ITEMS REQUIRED ARE: YEAR THE HOUSE WAS BUILT, NUMBER OF YEARS APPLICANT 
HAS BEEN EMPLOYED IN THEIR PRESENT UNE OF WORK AND NUMBER OF YEARS 
APPLICANT HAS BEEN EMPLOYED IN THEIR PRESENT JOB. 

STATE BANKS REGULATED BY THE FDIC NOT LOCATED IN A METROPOLITAN 
STATISTICAL AREA (MSA) OR WTTH TOTAL ASSETS OF 310 MILUON OR LESS ARE ONLY 
REQUIRED TO OBTAIN NINE PIECES OF DATA PER FDIC REGULATION 335.7(8X1). STATE 
BANKS WITH AN OFFICE LOCATED IN A MSA AND TOTAL ASSETS OVER 310 MILLION 
NEED TO REQUEST 34 ITEMS ON A HOME PURCHASE LOAN APPLICATION. 

THE DIFFERENCES IN REQUIREMENTS FOR NATIONAL AND STATE BANKS ARE 
UNNECESSARY. IT IS ALSO UNNECESSARY TO REQUIRE ALL OF THIS INFORMATION BE 
COMPLETED. THE ITEMS ARE REQUESTED ON THE APPLICATION. IF THE CUSTOMER 
DOESNT KNOW OR CHOOSES NOT TO ANSWER AND THE LOAN OFFICER CAN MAKE A 
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DECISION WITHOUT IT, THE BANK SHOULD NOT BE PENAUZEO FOR NOT FILUNQ IN ALL 
THE BLANKS. 


OVERALL MORTGAGE LENDING HAS BECOME SO COMPUCATED THAT BANKS CAN NOT 
AFFORD TO DO ALL OF THE DISCLOSURES IN HOUSE. IN ORDER TO REDUCE THE RISK 
OF NONCOMPLIANCE MOST ORGANIZATIONS SUBSCRIBE TO AN OUTSIDE VENDOR 
WHICH guarantees ITS DISCLOSURES AND CALCUUTIONS WILL REMAIN IN 
COMPLIANCE WITH FEDERAL REGULATIONS. SECURITY NATIONAL BANK'S CURRENT 
SOFTWARE WAS PURCHASED FOR APROXIMATELY tU.SOO AND COSTS S4.S00 
ANNUALLY. IN ADDITION TO THE SOFTWARE COSTS, WE ESTIMATE THAT IT TAKES 
THREE QUARTERS OF A FULL-TIME EMPLOYEE TO ENSURE COMPLIANCE WITH THE 
MORTGAGE LOAN REGULATIONS ALONE THIS SEEMS EXCESSIVE FOR ONLY ONE 
BANK PRODUCT. 
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Mr. McIntosh. Thank you very much. I appreciate that. There 
is also the Banking Reform Act that is pending in the committee 
that will deal with some of those but not all of those problems. I 
appreciate hearing that, particularly the testimony maMng it very 
real to the average person. I know there are a lot of regulations 
that the banks have to deal with, but the mortgage is probably the 
one where most people have the intersection with what you do. 
Thank you for coming and giving that. 

I have a couple of questions. First, let me introduce a couple of 
our colleagues. One is Congressman Gil Gutknecht from Min- 
nesota, who is here. Gil, welcome. Would you like to make any 
opening remarks at this time? 

Mr. Gutknecht. Well, the only thing I would say, Mr. Chair- 
man, I am sorry I am a little late. It is great to be in Sioux City. 
I am a native of Cedar Falls, lA but I must confess I have never 
been to Sioux City before. 

Mr. Latham. What? [Laughter.] 

Mr. Gutknecht. We have been by it. I have flown through the 
airport but I have never been downtown. It is great to be here. I 
would also say that one of the greatest compliments I receive in 
Washington is sometimes people mistake me for Congressman 
Latham. [Laughter.] 

So, it is great to be here. 

Mr. Latham. You have my sympathy. [Laughter.] 

Mr. Gutknecht. I think the testimony — and this is another issue 
that I am interested in because I am also a real estate broker. I 
mean, when you look at the mountains of paperwork and disclo- 
sures that we now require, some at the Federal and some at the 
State, it is amazing. This is excellent testimony. I am sorry that 
I am a little late. 

Mr. McIntosh. No problem. Welcome. I am glad you made it 
here. 

Another of our colleagues is here with us today. We invited all 
of the Presidential candidates and the one from the House of Rep- 
resentatives who is running took us up on the offer to come and 
make a statement about regulations. Bob, if you can let us finish 
with this panel and then I would like to have you join us in making 
statements. 

Mr. Dornan. Sure. I was also a real estate broker at one time. 
I just realized that is not in my bio or resume. So, hello, fellow real 
estate brokers. [Laughter.] 

Hello, folks. How are you doing? 

Mr. McIntosh. Thank you for joining us today. I know you have 
a busy schedule. 

Mr. Dornan. I do. 

Mr. McIntosh. Let me ask a couple of questions and turn it over 
to my colleagues, if they have additional ones. 

Mr. Calhoun, you mentioned the MSDS, or material safety data 
sheets. I am familiar with those and some of the strange require- 
ments that they have in that area, hearing examples of people who 
tell me they have been fined for not having a material safety data 
sheet for Dawn dishwashing liquid. They happened to have the one 
for Joy but they bought Dawn that week and put it in their wash- 
room and were fined for having the wrong one on file. So there are 
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a lot of instances where people were being — the agency seemed to 
be using it as a way of generating fines by finding minor technical 
violations. But what intrigued me was, I had always suspected that 
no one really paid attention to these, because in addition to some 
very real hazards in the workplace, they required paperwork in the 
same area and on the same proportion and seriousness on a lot of 
more trivial substances. Dirt, sand and sawdust were some of the 
ones that I have seen. And I always wondered, would that mean 
that people would just choose to ignore them because they did not 
know which were serious and which were not? Your survey seems 
to confirm that. But I wanted to check with you if your employees 
indicated — the 493 who had not looked at them, if they gave you 
any reasons why they had decided not to do that, or chose not to? 

Mr. Calhoun. Well, quite frankly, what generally happens is, we 
train our employees in orientations and then in refresher types of 
training throughout the course of the year, and when asked — and 
we always cover these areas over and over and over again. And 
when asked if people knew about MSDS’s and asked if they had 
used them, as I indicated, I think that seven said they had and the 
majority of the others had forgotten they existed or forgotten where 
they were stored. 

Mr. McIntosh. So they were not something that they were that 
conscious about? 

Mr. Calhoun. No. 

Mr. McIntosh. Is it your experience that there is indeed some 
valuable information in there but it ends up being diluted by a lot 
of information that is not of great value to people who are con- 
cerned about safety? 

Mr. Calhoun. Well, I think there is an obvious need to have in- 
formation available to employees on hazardous chemicals. I think 
that the problem comes in is that the definition of hazardous 
chemicals is rather gray and as a result, I would agree with you 
that it dilutes the importance of some of the other materials. 

Mr. McIntosh. I will tell you the most recent example I heard 
was yesterday when I was visiting with several doctors in a hos- 
pital and one of them reported that a colleague had been cited by 
OSHA for failing to have an MSDS on white out that they kept in 
their nurses station. So when you start getting those t 3 q)e of haz- 
ards on the same plane with very real chemical threats that if they 
are not treated correctly could be very life threatening, it is no 
wonder people find it difficult to differentiate the risk. 

Thank you. I would be interested if you have any more informa- 
tion on that survey. That is something that I think I would like to 
make use of and let other people know about. If you would not 
mind? That would be very helpful to us. 

Mr. Calhoun. Certainly. 

Mr. McIntosh. The other question I have; Mr. Bailey, you men- 
tioned legal fees and the costs that were imposed there. Do you 
think it would help if the agencies had to live under something we 
call the loser pays rule or the English rule that says if they come 
in and they challenge you, or they cite you for something but you 
prove that you are innocent and have not done anything wrong, 
that they had to compensate you for the legal fees spent. Would 
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that make them think twice about some of the citations that they 
issue? 

Mr. Bailey. I think it may make them do their homework a little 
bit better before they dive in. I would like to comment, regulations 
are good. I think this is one of the greatest countries in the world 
and regulations are kind of like locks. They keep honest people 
honest. Right now with the tremendous pressures in Washington 
on these agencies to cut funds, they are going — they have to get 
funds somewhere else and they are tending to turn from accident 
prevention or aid regulatory agencies to criminal prosecution agen- 
cies and they need capital to finance their business of regulating 
people. Desperate people do desperate things, somewhat like locks 
keep honest people honest. If somebody needs something, a lock is 
not going to make any difference. That is what happens with some 
of these regulatory agencies. They need funds to continue and it 
puts tremendous pressure on them to break down your door. Most 
people will just pay the legal fee and cut it short like we did, or 
else we would sit and battle this thing — this started in — the first 
letter was in 1993. We would be into the next century as part of 
this $5 million cleanup, and we would have half a million dollars 
in legal fees. We chose to cut our losses. But as is evidenced by the 
testimony submitted, this was a clear cut deal, we were not in- 
volved. Gotcha, as you say. 

Mr. McIntosh. Yes, I know exactly. And one of the things Presi- 
dent Clinton has done is task the Vice President with finding out 
ways of improving the efficiency of government. I actually borrowed 
that phrase from him. His goal is to prevent the agencies from 
playing gotcha. Hopefully, we will be able to pass some legislation 
to make that stick and create the right incentives for it. 

Thank you all. I appreciate it. 

Tom, do you have any questions? 

Mr. Latham. Yes, just briefly. 

Mr. Calhoun, can you — and I know your company very well. They 
are very responsible corporate citizens. What substance was leak- 
ing? What was found in your underground storage tank? 

Mr. Calhoun. Gasoline. 

Mr. Latham. It was gasoline. Do you have any estimate about 
what it cost to have all of the studies and consultants and every- 
thing? Do you have a number as to any estimate of what that cost 
you to go through the whole process that has taken 7 years? 

Mr. Calhoun. Well, the $40,000 number — actually, it is not a 
complete cost of Wells’ Dairy. Some of that funding is supplied 
through GAB and the State of Iowa. So, surprisingly enough, most 
of that $40,000 is taxpayer money. The additional money that was 
spent — and there was a substantial amount of money spent on con- 
sultants and so forth; no, I do not have an exact figure. 

Mr. Latham. But the cost of the cleanup was about $40,000? 

Mr. Calhoun. The clean up has actually just begun. 

Mr. Latham. So even though you spent — or there has been 
$40,000 used up in the whole process over 7 years and it is still 
not cleaned up, you do not know what the whole thing is going to 
cost you? 

Mr. Calhoun. No, sir. 

Mr. Latham. Seven years later? 
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Mr. Calhoun. Right. 

Mr. Latham. Mr. Bailey, I would just like to ask you about your 
experience with Superfund obviously, and the idea of retroactive li- 
ability and if you have any feelings as far as that is concerned. The 
committee I serve on, Transportation and Infrastructure has some 
authority as far as reforming Superfund. Your insights on that 
would be very helpful to me. 

Mr. Bailey. I believe companies need a way to protect them- 
selves against future liability if they can prove that they have fol- 
lowed the letter of the law today. 

Mr. Latham. I think you are probably well aware there are busi- 
nesses — small businesses complying with the law today — commu- 
nities in their own dump sites that are complying with the law 
today, that some day down the road they can come back and go 
after you again, the communities or the businesses, even though at 
the time you did it, you were in compliance with the law. To me, 
it seems a lot like extortion in a sense. 

Mr. Bailey. No comment. 

Mr. Latham. Oh. [Laughter.] 

Hey, you can feel free to talk to me. 

Mr. Bailey. The technologies advance in time and that is really 
how we know about some of these hazardous wastes today. Our fa- 
thers, grandfathers, great grandfathers, they were trying to do 
right, and as we developed advances to determine levels of different 
toxics and chemicals and so forth, we found that some of the things 
we did in the past were not the right thing to do. But, we do not 
know that today. 

Mr. Latham. But they were legal when you did them. 

Mr. Bailey. They were legal when we did them. But we can go 
back 1 year, 10 years — I do not know how far back we can really 
go — and be brought into things that were very innocent at the 
time. 

Mr. Latham. Yeah. 

I guess I would like to hear Mr. Higman’s opinion on the loser 
pays situation when he spent a quarter of a million dollars fighting 
an agency and was found not guilty. 

Mr. Higman. Quite frankly, I think it is a good idea, Mr. 
Latham. 

Mr. Latham. I thought maybe you would. 

Mr. Bailey. And we would like that retroactive, too. [Laughter.] 

Mr. Latham. I guess one thing, Ms. Prescott, all of the regula- 
tions that you have to comply with — and you have been focusing 
pretty much on mortgage loans. Having some experience in my 
background with the CRA and everything else, I mean, what you 
are focused on here is just one aspect of the cost of regulatory bur- 
den that you share and you pass the cost on to your customers ob- 
viously. I think one very interesting statement that you made in 
your testimony is how it is very important for the disclosure of very 
important facts in the transaction, but because you have got 21 
documents and they are signing 49 pieces of paper, the customer 
looks at this pile and really does not read an 3 d;hing because it is 
too much to comprehend. '\^at is your feeling on that? I mean, I 
think we are doing a terrible disservice to your customers because 
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they are not being made aware of what is important. It is being 
blurred in this huge barrage of paper. 

Ms. Prescott. Exactly. I mean, I think it is important that we 
make those disclosures. It is important for us that they know what 
the cost of this loan is going to be up front. I do not have any prob- 
lem with that. But when you put all of the extras in there that the 
regulations are requiring us to disclose and calculate, they do not 
want to know those things. Then they do not understand or they 
do not hear the important things that they need to know. You are 
exactly right. 

Mr. Latham. Thank you, Mr. Chairman. 

Mr. McIntosh. My pleasure. Thank you. 

Mr. Latham. And I want to thank the witnesses personally for 
appearing here. 

Mr. McIntosh. I appreciate that. This information will be very 
helpful to us in several areas. 

Mr. Gutknecht, do you have any questions for our panel? 

Mr. Gutknecht. No. I want to allow enough time — the only 
thing I would say in terms of comments made about our ability to 
measure now. We did have at one of our other field hearings a gen- 
tleman who actually helped develop the technology for the spec- 
trometer which allows us now to measure parts per billion and 
soon to be parts per trillion, where we could not measure them be- 
fore. I am not sure we are really better off knowing that. But we 
did have the gentleman who helped develop that technology. He 
sometimes rues the day that he helped work on that. 

Mr. McIntosh. Well, thank you very much. 

Thank you very much for joining us today. And if there are any 
additional materials that you think we should be aware of, please 
do not hesitate to contact us or let Tom know and he can get them 
to our subcommittee. We appreciate greatly your participation. 

Mr. Higman. Thank you for the time. 

Mr. Calhoun. Thank you. 

Mr. Bailey. Thank you, Tom. 

Ms. Prescott. Thank you. 

Mr. Latham. Can we keep the roll of paper here? 

Mr. McIntosh. Yes. Actually, that would be helpful. I think we 
should go on the floor and have a colloquy. 

Mr. Gutknecht. It might make a nice special order. 

Mr. McIntosh. Yeah. I think when we get back, we ought to 
share this with our colleagues. 

Mr. Latham. I think so, too. Look for this on C-SPAN some 
night, a special order. 

Mr. McIntosh. That is right. 

Before we move to our second panel, let me now turn to our col- 
league, Mr. Dornan, from California and welcome him to our field 
hearing. This is the 11th field hearing we have had outside of 
Washington where we are hearing from real people about real 
problems our government creates. 

Mr. Dornan. I have one question and then I will skip through 
an opening statement that is more generic to the whole country 
than specific to what a lot of people are calling the great State of 
Iowa this week. Have you had any restauranteurs, people who feed 
us, as witnesses in the course of your travels? 
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Mr. McIntosh. We have. We have had a couple. 

STATEMENT OF HON. ROBERT DORNAN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Dornan. In California, whenever I visit one of the res- 
taurants in my district, the owner, the proprietor or the manager 
will take me to a wall where there are about 10 or more plaques 
on the wall, licenses put up, things to conform to. My dad was a 
restaurant owner for awhile and it is one of the tightest profit mar- 
gins — like some farming, I guess — 1, 2, 3 percent. And you can just 
break a person so quickly in the first year with over-regulation 
when they have put all of their capital into it. And it is usually a 
family operation with in-laws and an extended family putting in 
some money to invest in a restaurant, and if you break them in the 
first year with over-regulation, they will never do it again. They 
will never come back in. I think that is why we see family res- 
taurants disappearing and franchises spreading where they have 
an army of lawyers to handle all of this. 

Let me — just by way of letting your audience here at this hear- 
ing — to get into the formal record here, just give some opening re- 
marks, if I may, Mr. Chairman. Thank you again for holding these 
field hearings. I did not know that you already had 11 under your 
belt. I have been impressed by your dedication and the commit- 
ment to making government work on behalf of all Americans, rath- 
er than working against their best interest. And this, of course, ap- 
plies to the whole dynamic freshman class which takes a lot of heat 
from the dominant media culture. But, I think that those of us who 
were reaching a frustration level in the Congress that was causing 
a lot of departures and a lot of frustration were relieved to see you 
come in. I have said more than one time to you and to Tom and 
to Gil in the cloakroom that if ever there was a calvary movie with 
a cliche ending of 73 troopers coming up over the ridge with bugles 
blowing, that is the way I look at the freshman class of the 104th 
Congress. 

I am equally impressed with you particularly, Mr. Chairman, 
your understanding of the legislative process. Again, this goes 
through the whole freshman class, but very few freshman Con- 
gressmen know the ropes as well as you do, Mr. Chairman, and I 
have certainly enjoyed serving and working with all of the mem- 
bers on the panel here. 

I hope my own short testimony today is helpful and will just fill 
a niche that might not be otherwise addressed to inform anybody 
that sees the videotape product of this or that is in the audience 
today. One of my primary interests in serving in the new Repub- 
lican majority — and I had 6 years in west Los Angeles County and 
10 years in Orange County. I am the Congressman for Disneyland. 
I represent a Democrat district by 51 percent to 40. A blue collar 
district, but Reagan Democrats basically. We do have some farm- 
ing, strawberries. There used to be orange groves but they are pret- 
ty much gone. But it is basically a bedroom suburban community 
for a lot of the surrounding light manufacturing and some aero- 
space industry in the area. It is a landlocked district, unlike the 
other districts of our friends Mr. Cox and Mr. Rohrabacher who 
have upscale beautiful homes overlooking the Pacific. But in that 
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area, there are a lot of similarities in income level to the entire 
State of Iowa. 

We all know that we need a fundamental change to our tax 
structure. Perhaps we are going to get a shot at a flat tax this year. 

I do not know where to squeeze it in with only 6 months of activity 
and 13 appropriations bills to pass, given that we will take off, I 
guess, some part of August and will adjourn around the first week 
in October to have 1 month of campaigning. But maybe with a lit- 
tle luck, we might get a shot at it. Then next year seriously con- 
sider under our great chairman of the Ways and Means Committee, 
Bill Archer, who is about the best tax expert I think in the city. 
Even our Speaker would concede this. He replaced George Bush in 
1970 in the Houston seat and Bush had been given a seat on Ways 
and Means as a freshman, which was unheard of in those days, 
and he did not even have a primary — or a general challenge on his 
first go around. So Bush really got a 4-year run on Ways and 
Means, lost to Lloyd Bentsen, who has now gone back to farming 
in Texas. And 26 years ago, a very young man named Bill Archer 
got that seat and for the last year he has been chairman of Ways 
and Means, and he convinced me 3 years ago that the flat tax 
would only be a resting spot — a plateau, he calls it — on the way to 
a consumerism tax where the States would go back to our original 
Federal system. They would collect the revenue and they would 
send it to the central government and not have the central govern- 
ment dangling grants back at the States as though it was wonder- 
ful to return the States own taxpayers’ money to them. And by 
doing it that way, a consumerism tax, we could totally shut down 
the IRS, repeal the 16th amendment and return this country to a 
true Federal system which it is not anymore. 

Other systemic reforms do not always get the same kind of atten- 
tion as big tax held defense issues. Even so, they are just as impor- 
tant. For instance, something the chairman and I have worked 
on — and the freshmen are great on it — is lobbying reform. It is a 
huge issue affecting the very nature of how things get done in 
Washington. I was very pleased to see during that first 1995 ses- 
sion, that with your help, Mr. Chairman, my provision to prohibit 
certain lobbying groups from receiving tax dollars finally made it 
into law. Those of us who know how our government works know 
the importance of that single small step. 

Another reform which is yet to occur is a counterpart. Govern- 
ment oversight and regulatory review are desperately needed in 
the area of Federal grants. Thirty billion dollars every year is 
poured into direct grants going to various entities and organiza- 
tions, and yet, there is very little, if any, accountability in the sys- 
tem. Mr. Chairman, you have been a leader in attempting to re- 
form this problem. And while various procedural strategies arose 
last year, I must say that I appreciate your support for my zero tol- 
erance approach. This approach is very simple to understand. A 
long-standing law has held that no tax dollars can be used to lobby 
any level of government or influence any lemslation. In other 
words, take a group, XYZ, they get a grant of $100,000 to provide 
Head Start in the community is prohibited from spending $1 of 
that money on lobbying Congress. What is not widely known, and 
certainly is not completely understood by most taxpayers, is that 
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group, XYZ, can get another $100,000 from a private sector donor, 
say the Ford Foundation, given for the exact purpose of lobbying 
Congress to appropriate more taxpayer money in the future. The 
$100,000 grant from taxpayers in essence frees up for lobbying pur- 
poses the $100,000 received through private donations. As we 
know, this money game is called fungibility. Tax dollars are fun- 
gible, hence, a group involved in lobbying Congress that also hap- 
pens to receive a Federal grant is thereby doing so at taxpayer ex- 
pense. I have got some specific examples and I will just submit 
them for the record. 

In each of these cases — hundreds of others — a grant recipient 
was lobbying Congress to continue the taxpayer money flow. Not 
once over the years have I ever received a letter — I wonder if any 
Member of Congress on the panel has — from a giant recipient tell- 
ing me it is time to cut back their funding. Mr. Chairman, it is the 
nature of the Federal beast, this problem just is not some aberra- 
tion, it is the rule. The only thing left for us to do is to disconnect 
the tube. We must effectively prohibit grantees from directly lobby- 
ing for the continuation of the grants they receive. And, of course, 
any time you dry out an addict, you meet intense resistance. All 
sorts of excuses will be made as to why these groups ought to be 
able to lobby for the tax dollars they receive. And you will recall 
my plan embodied in H.R. 1130, this plan takes each of these main 
objectives into consideration. And again, I will submit for the 
record how that works out. 

Let me just conclude — and again, reemphasizing how happy I am 
to join this panel. To take a moment to raise another regulatory 
subject that is often overlooked. In 1987, then Ronald Reagan, who 
celebrated his 85th birthday 2 days ago, he issued an Executive 
order requiring all new Federal regulations to undergo scrutiny, 
prior to being issued, regarding how that regulation might impact 
families. Of course, that in a broad sense is what you discuss at 
every hearing. The intent of President Reagan’s order — actually 
written by our friend Gary Bauer of the Family Research Council — 
was to stop confiscatory financial assault and immoral cultural at- 
tacks by the Federal Government that was underway against the 
traditional two-parent family. Mr. Chairman, I strongly urge your 
subcommittee to look into reviving this regulatory oversight that 
protects the American family. After all, we should not pursue regu- 
latory reform for the singular reason of increasing Wall Street’s 
profit margins. We should look deeper into the soul of our Nation 
and find our ultimate purpose in increasing the quality of life for 
the fundamental social, moral and yes, economic foundation of all 
western civilization, the traditional American family. 

I thank you for this opportunity to come to the great State of 
Iowa and participate in one of your important hearings. Again, I 
am very impressed with your spirit and dedication. And again, out 
of the whole freshman class, on behalf of our American people, God 
bless you in all or your efforts out there on the road in the heart- 
land, the real America. 

[The prepared statement of Hon. Robert Doman follows:] 
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Mr. McIntosh. Thank you very much, Bob. Thank you for join- 
ing us today. It is an exciting time for us to be in Iowa, as I am 
sure everyone is aware, as the Nation begins to focus their atten- 
tion here. It is an appropriate occasion for us to be gathering some 
information about very real problems from people. 

I want to work with you also on this notion of the impact of regu- 
lations on families because I think you have a very good point 
there. It is often overlooked in the economic data, but there are 
real and severe impacts on some regulations on our families and 
it would be a good thing for us to focus attention there as well. 

Mr. Dornan. Well, the family farm, the family real estate busi- 
ness, as I said, the family restaurant. We break them. And unless 
you have an army of corporate lawyers — one line I stumbled into 
in this Presidential chase, and if I lifted it from somebody, it was 
deep in my subconscious. And that is that rich people do not need 
a President. They live in gated communities. They drive around in 
limousines with tinted windows. If they do not have their own Ca- 
nadian Challenger jet or a Gulfstream jet, they wait in a special 
lounge and get a five course meal behind curtains in first class. 
Usually they are in their own jet. They just do not feel the effect 
of downturns in the economy. They do very well in bad times; they 
do exceedingly well in good times, and they just do not need a 
President. First of all, if you look at lacocca or Eisner of Disney, 
their income, they make 100 or 200 times more than the President 
of the United States. So who is the President really for? Middle 
class taxpaying Americans, and as Mother Theresa would say, the 
truly poor and vulnerable. They need a President. And if that mid- 
dle group, the taxpayer, is asked to carry the load of the people 
that are vulnerable and have had a couple of tough shots in life, 
then they ought to be part of process and asked permission more 
instead of just told to ante up the tax dollars and shut up and take 
the regulations as they come at them. That is why this is impor- 
tant work we are doing, and I just hope the American people un- 
derstand that there are 347 days until the next inauguration. That 
is my Clinton countdown watch. [Laughter.] 

If the Republican party loses control of the House and the Sen- 
ate, no matter what your politics are, then just understand that it 
was not Hoover’s election that turned control of the Government 
over to Democrats and within about 20 years it became the liberal 
Democrats. That was 1930, the first election after the crash of Oc- 
tober 1929, and 1930 to 1996 is 66 years, and the Republicans had 
two 2-year bursts before this last year. So if this is to be a 2-year 
burst again, that will mean the Republican party has had three 2- 
year operations where you barely gin up a reform program, let 
alone a revolution, and that means 60 out of 66 years belong to one 
party and they are going to get it again in 1997 and 1998. I hope 
the American people understand that they ought to give the loyal 
opposition that just took the House back a year ago and the Senate 
at least 4 years to try and see if we can turn around this headlong 
rush toward financial bankruptcy. And what I have tried to bring 
to this campaign — and I think I am having some effect. Everybody 
is starting to talk about faith, family and freedom, my battle cry 
from day one. I have used it five out of my nine campaigns. That 
the moral bankruptcy that we are heading toward — that we are in 
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in some cities — is equally, if not superior, to the financial bank- 
ruptcy. So, I just hope that your chairman, 1 year from now, is still 
having hearings in the field. It may be my last term, but I just 
hope that our party is up to holding onto the House and the Senate 
and getting a 4-year burst for the first time since 3 years before 
I was even born, and I am a senior citizen. 

Mr. McIntosh. Thank you. I appreciate you joining us today in 
the middle of your busy schedule. 

Let us now turn to our second panel, which is several people who 
have been active in the agriculture industry. If Mr. Craig Davis 
could come forward; Mr. George Valentine and Mr. Ron Marr. 

Mr. Gutknecht. Mr. Chairman, I would like to congratulate 
Congressman Dornan for saying what certainly needs to be said 
outside of the beltway. Just to reiterate one point that he made, 
because I am not certain it has been covered as well as it needs 
to be outside of the beltway. We have had an awful lot of flack 
about your efforts to rein in on the amount of subsidies that special 
interests get. But, I want to reiterate a point to be made, over $30 
billion in Federal grants are going out to various groups and we 
really have an incredibly weak level of accountability for those 
funds, and it is amazing. There have been estimates — we have 
heard wild estimates anywhere from $200 million to several billion 
dollars that actually gets plowed back into some kind of political 
activities. I think if the American people begin to hear more about 
that, I think they are going to share the outrage that you and I 
have had. I want to thank Congressman Dornan for raising that 
point because I think it is something that the American people 
need to understand, how much money is flowing through the Fed- 
eral Government back to special interests and then back through 
the political process. It is a revolving door that needs to stop. 
Thank you for bringing it up. 

Mr. McIntosh. Thank you, Gil. I appreciate that. You are abso- 
lutely right. 

Our next panel are three businessmen who have been very active 
in the agricultural area here. Let me ask you all to please rise. 

[Witnesses sworn.] 

Mr. McIntosh. Thank you very much. Let the record show that 
each of the witnesses answered in the affirmative. 

Our first witness is Mr. Craig Davis who is the owner of Dav/s 
& Jim’s Seed Store. Welcome and thank you for coming, Mr. Davis. 

STATEMENTS OF CRAIG DAVIS, DAVY’S & JIM’S FEED STORE; 

GEORGE VALENTINE, TERRA INDUSTRIES, INC.; AND RON 

MARR, PETROLEUM MARKETERS OF IOWA 

Mr. Davis. Thank you. s : 

Mr. Chairman, first of all, for the record, I would like to say it 
is Davy’s & Jim’s Feed Store, not seed store. I do not want Con- 
gressman Latham to have any defensive reaction here. [Laughter.] 

Mr. McIntosh. Thank you for catching that. He might be wor- 
ried that you were branching out. 

Mr. Davis. No, not at all. [Laughter.] 

Davy’s & Jim’s — excuse me. Davy’s Feed Store started as a small 
feed dealership in 1958. Later it was incorporated into Davy’s & 
Jim’s Feed Store. In 1964, Davy’s brother-in-law, Jim Bleil, pur- 
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chased 49 percent of the business. At that time, we began selling 
liquid fertilizers that we purchased from the Lohry brothers who 
owned and operated Nutra-Flo Chemical Co. in Sioux City. 

In 1974, my brother Rob and I purchased Jim’s share of the com- 
pany stock. Both of us graduated from Iowa State University in 
Ames. Davy, which is our dad, has since retired and my brother 
and I operate the business. Davy’s & Jim’s sells fertilizer, chemi- 
cals, feed and seed and we provide custom application services. 

We have seven full-time employees and hire five part-time people 
for help in the spring. Davy’s & Jim’s operates six different custom 
application machines, some of which cost several hundred thousand 
dollars each. 

Our feed business had decreased each year with the ever-de- 
creasing numbers of livestock in this part of the State. Our current 
customer base is made up of average sized to small farms. We do 
not deal with any quote, wealthy farmers, or those who farm over 
2,000 acres. Twenty years ago, 90 percent of our farmers raised 
hogs, 60 percent of them fed cattle and all of them, of course, were 
raising grain. Today, we are losing livestock farmers by alarming 
numbers. I would estimate that no more than 25 percent of our 
farmers are raising hogs and less than 10 percent of them are feed- 
ing cattle. 

Almost all of our fertilizer is custom applied and many of the 
chemicals we sell are applied with the fertilizer. Our gross sales for 
1995 were over $1.7 million and were somewhat less than in past 
years. I would say that Davy’s & Jim’s is small to typical of the 
independent, full-service ag business in Iowa. 

We started in business — when we started in business there were 
little regulations from Federal or State governments. Today, how- 
ever, it is a different story. We are required to comply with EPA, 
OSHA, DOT, Iowa Department of Agriculture and Land Steward- 
ship, the U.S. Department of Agriculture, Food and Drug Adminis- 
tration. As we speak. Tier II forms are being filed with the State. 
This form lists all the chemicals we have stored in our warehouse, 
including the determination of their physical and health hazards if 
they are involved in a fire or a spill. An emergency action plan is 
required to determine how chemical fires or incidents at our facility 
would be handled. All of this needs to be updated and filed annu- 
ally with the local fire department, the local Emergency Service 
Planning Committee and the State. 

The EPA regulates repackaging of bulk pesticides. Annual re- 
ports, maintenance and special equipment are all important in the 
proper handling of bulk pesticides. Atrazine use restrictions require 
careful monitoring of its use, both for our custom applied materials 
and for farmer applications. The Worker Protection Standard in- 
volves posting of warning signs in fields where certain pesticides 
are used and the use of personal protective equipment when han- 
dling pesticides. The point I want to make here is that not all regu- 
lations are bad; however, they just take up a lot of time. 

Training hsis become a major effort for small agribusinesses. We 
must attend or provide training for employees to make them aware 
of the hazards associated with pesticides and/or any other hazard- 
ous materials they come in contact with while performing their job. 
We have to teach them how to read material safety data sheets and 
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product labels. All hazardous substances have MSDS’s and they 
must be available for employee inspection and emergency use. We 
even must maintain MSDS’s for a number of years. Two hours of 
continuing education are required for commercial applicators each 
year or they must retest. Anhydrous ammonia safety training is re- 
quired annually for everyone who works with ammonia. The DOT 
requirement for drug and alcohol testing of commercial vehicle 
drivers requires that we train them on the effects of drugs and al- 
cohol. My point again is not that the training is bad. It just takes 
too much time and so much money to complete it. 

The DOT requires our drivers to have commercial drivers license 
and to inspect vehicles before every use of every day in addition to 
the annual inspection of our vehicles. We must have physicals for 
some of our drivers. All our CDLs must be on drug and alcohol ran- 
dom testing programs and we must provide shipping documents 
and hazardous material placards for almost all of the pesticides we 
sell. Again, all this takes time and money. 

Our most costly regulation is still ahead of us. I am talking about 
secondary containment of our fertilizer storage. We have already 
complied with part of the law and have containment for a rinse pad 
and load out at a cost of over $5,000. The law requires licensed en- 
gineers to prepare the plans and with construction, the total con- 
tainment system completed will cost approximately $100,000. 

With our feed business, I have to comply with FDA regulations 
requiring drug inventories and usage information. Grain 
warehousing requires a considerable amount of paperwork. We 
have scale licenses, annual inspections on our feed delivery trucks 
and feed assays. I have not even mentioned workmen’s compensa- 
tion regulations, water waste management, unemployment laws, li- 
censes and all forms of taxes and permits. 

It has come to my attention that all of these regulations are not 
here just to help us, our business, but possibly to put us out of 
business. 

I would like you to know that we are very concerned about the 
health and well-being of our employees and our community. I ac- 
cept some of the regulations that we have knowing full well that 
it protects the environment, our people and our communities. 

The problem that I have with regulations is the additional cost 
to me as a small business owner. Regulations which are passed and 
later rescinded still cost me time and money until they are 
changed. Clean air and emissions inventory questionnaires are a 
good example. I spend hours and hours filling out forms that are 
never used. I probably spend at least 6 weeks a year working on 
regulations in some form or another. 

We are just a small family business trying to compete with major 
corporations. We live in Moville, a town of about 1,200 people in 
northwest Iowa and are very involved in our community. The fi- 
nancial support that we provide to our community is essential in 
keeping our small town alive. My concern for the burden of regula- 
tions on small businesses is not only the effect on the business but 
on my employees and my town. The real problem is that Govern- 
ment makes blanket reflations. I would like to continue to help 
farmers in my community. Unfortunately, if the Government con- 
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tinues to control my business with costly regulations, agriculture 
will be left to only the big corporations. 

Thank you. 

Mr. McIntosh. Thank you very much, Mr. Davis. I appreciate 
that. We will come back for a couple of questions. 

Our next witness on this panel is Mr. George Valentine who is 
the senior vice president, general counsel and corporate secretary 
for Terra Industries. I understand that you have been in the news 
a lot lately and I appreciate you coming forward and telling us 
about the situation with your company. 

[The prepared statement of Mr. Davis follows:] 
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♦bruary 8, 1996 

Testimony 

of 

J. Cndg Davis 

Davy's and Jim'S Feed Store, Inc. 

Highway 20 West 
Moville, Iowa 

Davy's Feed Store started as a small feed dealership in 1958. Later It was 
incorporated as Davy's and Jim's Feed Store, line, bt 1964 a brother-in-law, Jim 
BleU, purchased 49% of the business. At diat time we began selling liquid fertilizers 
that we purchased from the Lohry brothers who owned and operated Nutra-Flo 
Chemicid Company in Sioux City, Iowa. 

in 1974 my brother, Rob, and 1 purchased Jim's share of the company stock. Both of 
us graduated from Iowa State University in Ames, Iowa. Davy has since retired 
and my brother and I operate the business. Davy's and Jim's Feed Store, Inc. sells 
fertilizer, chemicals, feed and seed, and provides custom application services. 

We have 7 full time employees arid hire 5 part-time people for help in the spring. 
Davy's and Jim's operates 6 different custom application machines some of whl^ 
">st several hundt^ thousand dollars each. 

Our fted business has decreased each year widt the ever decreasing numbers of 
livestock in this part of the state. Our current customer base Is made up of average 
sized to smaller farms. We do not deal with any tvealthy farmers or those who 
farm 2000 acres or more. Twenty years ago 90% of the farmers raised hogs and 60% 
of them fed cattle, and all of thm were raising grain. Today we are losing livestock 
farmers by alarming numbers. I would estimate that no more dian 25% of die 
farmers are raising hogs and less than 10% of them are feeding cattle. 

Almost all of our fertilizer is custom applied and many of the chemicals we sell are 
applied with the fertilizer. Our gross sides for 1995 were over 1.7 million dollars 
and were somewhat less than past years. I would say that Davy's and Jim's is pretty 
typical of an independent full service agribusiness in Iowa. 

When we started in business there was very little regulation from the federal or 
state governments. Today, however, it's a difiierent story. We are required to 
compfy with Environmental Protection Agency (EPA), Occupational Safety and 
Healdi Administration (OSHA), Department of Transportation (DOT), Iowa 
Dapartment of Agriculture and Land Stewardship (IDALS), United States 
Department of Apiculture (USDA) and Food and Drug Agency (FDA). As we 
speak Tier n forms are being filed with the state. This form lists all the chemicals 
we have stored in our warehouse, including a determination of their physical and 
1 'di hazards if they are involved in a fire or spill. An Emergency Action Flan is 
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required to detennine how diemical fires or incidents at our facility would be 
:>tandled. All of dus needs to be updated and filed annually ivith t^ local fire 
departatent die Local Emergency Planning Committee and the state. 

The EPA regulates lepadcaging of bulk pesticides. Annual reports, maintenance 
and special equ^ment axe all important in the proper handling of bulk pesticides. 
Atrazine use restiictians require careful tnonitotlng of It's use, both for our custom 
applied materials and for former applications. The Worker Protection Standard 
involves posting of warning signs on fields where certain pesticides are used and 
the use of personal prote c tiv e equ^ment when handling pesticides. The point 1 
want to make here is diat not all regulations are bad however, they just take a lot of 
time. 

Training has become a mapr effort for small agribusinesses. We must attend or 
provide training for employees to make them aware of the hazards associated with 
pesticides and/or any odier hazardous substance they come in contact with while 
pecformtng their job. We have to teach them how to read material safety data 
sheets (MSDS) arid product labels. All hazardous substances have MSDSs and they 
must be available for employee inspection and emergency use. We even must 
maintain MSDSs for a ruuntw of years. Two hours of continuing education ate 
required foe oommerdal applicators each year or they must retest Anhydrous 
ammonia safety training is required annually for everyone who works with 
ammonia. The DOT requirement for drug and alcohol testing of commercial 
hide drivers lequixES dut we train diem on the effects of drugs and alcohol. My 
point again is not that die training is bad it just takes so much time and so much 
money to complete it 

The DOT requires our drivers to have commercial drivers licenses and to inspect 
vehides before use every day in addition to an annual inspection of our vehicles. 
We must have physkab for some of our drivers, all our CDL holders must be In a 
drug and alcohol zatidom teating program, and we must provide shipping 
documents and hazardous materi^ placards for almost all the pestiddes we sell. 

All of this takes time and money. 

Our most costly regulation still is ahead of us. lam talking about secondary 
containment for our fertilizer storage. We have already complied with part of the 
law and have containinient for a rinse pad and load out at a cost of over S5000.00. 

The law requires licensed engbieeis to prepare the plans and with construction the 
total containment system completed wffl cost approximately $100,000.00. 

Witii our feed business I have to comply widi FDA regulations requiring drug 
Inventories and usage information. Crain warehousing requires a considerable 
amount of piper work. We must have scale licenses, annual inspections on our 
feed delivery trucks, and feed assays. 1 have not even mentioned workmen's comp 
regulations, waste water managament, unemployment laws, licenses, and all forms 
o' Mxet and peimite. 
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It ^ 4 s come to my attention that all these regulations aren't there to help our 
I ^ess, but to possibly put us out of business. 

1 would like you to know that we are very coitcemed about the health and well 
being of OUT employees and our eommuiuty. I accept some of the regulation that 
we luve, knowing full well that it protects the environment, our people, and our 
commuiuties. 

The problem 1 have with regulation is die additional cost to me as a small 
agribusiness owner. Regulations which are passed and later rescinded still cost me 
tli^ and money until they are changed. Clean air and emission inventory 
questionnaires are a good example. I spent hours and hours filling out forms that 
were never used. I probably spend about 6 weeks each year working on regulations 
in some form ox another. 

We are just a small family business trying to compete with major corporations. We 
live in MovillC/ a town of 1200 people, in Nordiwest Iowa and are very involved 
in the community. The flnanciai support that we provide to our community is 
essential in keeping our small town ^ve. My concern for the burden of 
regulations on small business is not only the effect on the business but on my 
employees and my town. The real problem is government makes blanket 
re gulahons. I Would like to continue to help farmers in this community, 
unfortunately if the government continues to control my business with costly 
reg dons, agriculture will be left to the big corporations. 

Thank you. 

Sincerely, 


I. Craig Davis 
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Mr. Valentine. Thank you. 

Mr. Davis. Happy Valentine’s Day. 

Mr. Valentine. Well, thank you for that. 

As you mentioned, my name is George Valentine and I am the 
general counsel of Terra which is headquartered here in Sioux 
City. In my remarks today, I want to focus on one particular Fed- 
eral agency and that is the U.S. EPA. Time is short and my written 
testimony is rather lengthy. I am going to try to get through this 
quickly by painting some quick strokes. 

Fourteen months ago, my company experienced the worst disas- 
ter in its corporate history. We had a massive explosion of our fer- 
tilizer plant about 10 miles south of here in Port Neal, lA. There 
was a loss of life; there was serious injury and there was major, 
major property damage. In the aftermath of that horrible tragedy, 
about a dozen or so Federal and State agencies showed up to inves- 
tigate. 

Over time, two decided to stay for the long haul. One was OSHA, 
the Occupational Safety and Health Administration. And OSHA, of 
course, focused on their Federal mandate which is safety issues. 
And after a big-time investigation lasting about 6 months, OSHA 
issued some citations, none of which had anything to do with the 
cause of the explosion. Thereafter, we were able to reach a pretty 
amicable resolution on safety issues on terms that I think were 
quite favorable to Terra. 

The other Federal agency that stayed for many, many months at 
Port Neal, lA was U.S. EPA. U.S. EPA wore two hats. The first hat 
was its traditional role as an environmental regulatory agency and 
that took them about 3 or 4 weeks after the explosion at Port Neal 
in which they focused on air issues and water and soil. Over time, 
they decided that the public safety was being taken care of and 
they decided to bring no enforcement action and left town. 

They were followed by a whole new set of people from U.S. EPA 
who came in and decided to do — the first ever in the history of 
EPA — a safety investigation. They decided to utterly duplicate ex- 
actly what OSHA was doing over many, many months and involv- 
ing many, many personnel on their part. So what Terra had was 
two simultaneous and identical investigations involving the same 
subject matter, safety. This, of course, meant a lot of inefficiency, 
it meant a lot of double teaming, and particularly in the area of 
discovery — as lawyers use that word. We had to turn over not just 
thousands and thousands of documents to OSHA, we had to turn 
around and do it again with EPA. Slightly different requests but 
an enormously added burden. Instead of going through site inspec- 
tions with a whole raft of people from OSHA, we had to do it also 
with EPA. We had to have dozens and dozens of interviews of our 
employees on safety issues first with OSHA and then with EPA 
and there was no sensitivity to the fact that our employees had 
been seriously emotionally scarred by this massive explosion. Es- 
sentially, they were shell shocked and yet they were paraded 
through interview after interview. So there was a lot of extra bur- 
den on our employees; a lot of extra burden on Terra and we think 
it was a burden on the U.S. taxpayer who had to foot the bill for 
these dozens of regulators who came in covering the same subject 
from two different Federal agencies. 
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But beyond the waste and inefficiency, we at Terra were also 
subjected to some other forms of “regulatory abuse” and that is 
what I want to talk about in the rest of my remarks. This particu- 
larly came out when EPA decided after 14 months to finally issue 
the results of their investigation in a full-dress press conference 
called 2 weeks ago here in Sioux City, next door at the Sioux City 
Convention Center, with TV lights like we have now and with all 
the local media there. 

Let me tell you now about this “regulatory abuse” and particu- 
larly as they announced their conclusions. I have grouped it under 
three headings. The first of the headings is a serious denial of due 
process to Terra. What EPA decided to do when they announced 
the results of this explosion was to basically deny Terra any kind 
of notice and opportunity to be heard on these conclusions and to 
prevent our questioning them or otherwise scrutinize what they 
had to say. 

Let me be real specific. One, they barred us from getting an ad- 
vanced copy of their 100-page report. They flat out told us no. 

No. 2, they concealed from us the fact that the press conference 
had been called. They told us there was going to be a press con- 
ference at 5 p.m. and it turned out they had told the local media 
it was 3 p.m. They did not want Terra to attend. When we found 
out by a local reporter accidentally that there was a 3 o’clock con- 
ference, we called up and were told that Terra would not be able 
to come to a public news conference. 

We then turned to our elected representatives. We asked Senator 
Grassley to run interference for us and also Congressman Latham 
here. And Senator Grassley’s office — and I think Congressman 
Latham’s as well — was told that there was quote, an embargo by 
EPA on sharing any information with Terra. That the Senator’s of- 
fice could have it, but he could not give it or share conclusions with 
Terra. When at the last minute Terra did, through Senator Grass- 
ley only, get into the press conference, when we tried to ask ques- 
tions about the conclusions that were being reached by EPA on 
these non-environmental safety issues, we were cut off from ques- 
tioning and told that although this was called a “public forum,” 
that EPA did not really want to hear from us. 

The final twist was, the day before they called this full-dress 
press conference, they decided to do a blitz of safety inspections — 
again, not environmental but safety — around the country at our 
other plants. So while the news conference is going on, Terra had 
to send lawyers from my law department to our other plants 
around the country in order to respond to these requests for safety 
inspections. Now interestingly, when the inspections occurred, 
which took all of — a few hours at each of our plants because they 
had nothing really to inspect, the EPA inspectors and lawyers told 
us that they had no independent basis for doing these inspections, 
no safety concerns at any of these plants, that they were simply 
doing it because the same company owns all of these plants. They 
also knew, because we told them ahead of time, that there was 
completely different processes and equipment at these other plants 
than the one in Sioux City, and once they got onsite, they quickly 
acknowledged that. Finally, they were candid enough, these inspec- 
tors, to admit that what was really going on was to support the 
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extra drama of the press conference up here in Sioux City. That is 
what those other inspections were about. 

The second form of regulatory abuse — Using a fundamental tech- 
nique that insulates EPA from any kind of challenge either at the 
time of the press conference or even at a later date such as right 
now. How do they do that? Well, they do it by announcing at their 
press conference that they are going to bring no enforcement action 
against Terra for anything. Now, do not consider that a gift be- 
cause if they had, they knew that they could be blown out of court 
on what in a criminal context would be called double jeopardy, i.e., 
OSHA, the real safety agency, had already fully litigated this issue 
and basically the U.S. Government cannot come at you twice on the 
same subject matter. So what they did by not having an enforce- 
ment action and not giving Terra a means to challenge anything 
in this report and in these conclusions that they were sharing with 
the Sioux City media in their press conference is, they were free 
to do a hit and run. They could announce conclusions, not defend 
them and have their cake and eat it too. 

Now, it so happened that we strongly disagreed with their con- 
clusions. I will not bore you with details, other than to say that we 
have got pieces of metal that eminent scientists, metallurgists and 
forensic engineers will tell you shows exactly how our plant ex- 
ploded. EPA does not want to look at those pieces of metal. We 
were forced — ^to have any kind of redress from EPA, we were forced 
to issue a public challenge a week ago through the local media 
where we wrote a letter to Carol Browner, the head of EPA, chal- 
lenging EPA to have their experts and our experts meet and then 
share it with the media. Let the chips fall where they may. Say 
whatever EPA’s experts want. They have declined — thus far de- 
clined to respond to that challenge of a week ago. 

The third and last element of my regulatory abuse point is im- 
proper interference in a private dispute. It is no secret that Terra 
is locked in some very intense litigation with a company we believe 
that negligently designed the piece of equipment that I referred to. 
That compands name is Mississippi Chemical. Now there is no 
question that EPA was fully aware of this litigation. Nonetheless, 
at their press conference the other week, they acknowledged pub- 
licly that. No. 1, they declined at any time to talk to Terra’s experts 
about what happened out at Port Neal. But the second part of their 
admission at this press conference — and this is the amazing one — 
was that they admitted publicly that they made Mississippi Chemi- 
cal one of the consultants for their analysis. So what you had was 
a case of the Government choosing up sides in a private dispute. 
It was no coincidence that after the press conference ended by EPA 
that Mississippi Chemical promptly issued a press release con- 
gratulating itself on being vindicated by EPA. This is not with- 
standing the fact that a couple of weeks ago they paid the incred- 
ible sum of $18 million to our employees who brought suit on the 
same legal theory that Terra was suing Mississippi Chemical on. 

Where does all of this lead us? Terra has some specific proposals 
to deal with this double teaming by EPA on safety issues and also 
the due process concerns that I have mentioned. No. 1, Congress 
should stop EPA from doing safety inspections. They are not really 
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equipped to do this. This is not their expertise. It is not their expe- 
rience. They are an environmental agency, not a safety agency. 

No. 2, and it is consistent with one. OSHA should have exclusive 
jurisdiction over safety matters. We do not have two State Depart- 
ments, we do not have two Departments of Defense and Lord 
knows, we do not need two safety agencies at the Federal level. 

Now most importantly, our third proposal is that Congress enact 
a regulatory bill of rights for all of us to protect Terra and all other 
U.S. citizens from the kind of abuse that we have outlined today. 
Specifically, they need to stop the kind of manipulation of the 
media the way EPA has done here. I would simply say on that 
point that you can hurt a company a whole lot more by damaging 
its reputation than you can by a monetary fine. 

We also need to prohibit EPA from making substantial charges — 
unsubstantiated charges against a private business where there is 
no way to challenge. This is the hit and run technique that I re- 
ferred to earlier and it is particularly insidious when you do it 
against the backdrop of private litigation going on here in Sioux 
City. 

Finally, you need to stop the kind of bureaucratic arrogance that 
bars Terra from attending a press conference on its own plant. An 
arrogance that tells a U.S. Senator that there is an embargo on the 
Senator sharing information with one of its constituents. 

That concludes my remarks. I appreciate the opportunity and I 
look forward to questions. 

Mr. McIntosh. Thank you very much, Mr. Valentine. I appre- 
ciate your very forceful testimony, and I do have several questions 
when we get to that point. I appreciate your recommendation of a 
bill of rights for the regulated community. I like that approach 
quite a bit. 

Our final witness on this panel is Mr. Ron Marr who is with the 
Petroleum Marketers of Iowa. I have just visited with several of 
your colleagues in Washington. They are having their national con- 
ference. 

Mr. Mark. Correct. We just came back from Washington yester- 
day. 

Mr. McIntosh. I got to see everybody on Monday morning. I ap- 
preciated that group. Welcome and thank you. Please share with 
us your comments. 

[The prepared statement of Mr. Valentine follows:] 
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STATEMENT BY TERRA INDUSTRIES INC. IN SUPPORT OP THE NEED FOR 
FEDERAL REGULATORY REFORM 

HEARINGS ON FEDERAL REGULATORY REFORM 
THE UWTED STATES OF AMERICA 
HOUSE OF REPRESENTATIVES 

SUBCOMMITTEE ON NATIONAL ECONOMIC GROWTH, NATURAL 
RESOURCES. AND REGUUTORY AFFABIS OF THE COMMITTEE ON 
GOVERNMENT REFORM AND OVERSIGHT 

SIOUX cmr. IOWA 

FEBRUARY t, 19M 

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: 

Terra is pleased to present testimony on toderal regulatory reform. We thank 
the Chairman, the Subfiommlltoe, and partieuiarty Congressman Latham for giving us 
this opportunity. 

My name is Gaorge Valentine and I am senior vice pretidanL general counsel, 
arto oorporate secretary of Tatra Industries Inc. For those unfamiliar with Terra. It is 
one of our rxxattr/s largest producers and marketers of fottlllzsr, agricultural 
chemicais, seed, and reMed products for the Amerfean farmer. Terra also produces 
nitrogen and methanol produds for Amsriean Industry. 

As many of you know, about 14 months ago my company sayerie n ced the worst 
disaster in its history - namely, a massive m^losion at our fertilizer plant at Pott Neal. 
Iowa. This bagedy touched the llvos of efl of our amployees and many of those who 
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live in the Slouc City community. In the aftermeth of the mvlosion, we worked with e 
wide array of federal and etate agandaa investigated the accident I em here 
today to speak with this Subc om ntWae about orte of those agencies - the U-S. 
Environmental Protection Agen^ (EPA). In my remarks, I will touch on three themes 
that we at Terra have distilled from our aiperlencs with EPA - specifically: 
bureaucratic overreaching, a lack due erocese sefe^iuards and interference with 
Private disputes. At the end of my remarks, I will make a proposal to this Subcommittee 
on how the process might be refbrmed. 

THE EXPLQSiO M AT PORT NEAL 

At 6:04 a.m. on December 13, 1SS4, the entire Sioux City community was 
shaken by an explosion at Terra’s Port Neal plant, which is iocatad approximately 10 
miles couth of the city. The blast destroyed a significant portion of the plant, damaged 
most of the remaining structures and, most tragically, brought death and serious injury 
to a number of Terra employees. 

In the immediate aftermath of the explosion, our first concern was to care for the 
ir\jursd employees and the families of those killsd. Most of us In management spent 
that first day of the explosion at area hospitsis earing for our employees. Quickly, we 
assembled a team to ensure that each Injured employee end each family of a deceased 
employee received whatever assistance they needed. 
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As Terra and the Steux City eommunity stnjggled to e ompr shend and deal with 
their loss, egeneiss from the IMeralgevammsnt and the Stale of Iowa anived on the 
scene. Within hours of the aeddant,EPA, the Department of Natural Resources of the 
State of Iowa, the U.S. Occupational Safety end Health Administration (OSHA), the 
Iowa Occupational Safdty and Health Administration (108H), the Iowa Fire Marshall, 
the Federal Emergency Manegeirwnt Agency (FEMA), the U.S. Coast Guard, and 
numerous other stats and local emergency response agenties reported to the Port 
Neal plant, each wHh iu own separate regulatory mandate. 

Government activity in and around the Port Neal plant and Siour City was 
intense during the first days and weeks following the aceidanL UKknataly, after most of 
the other agancies dropped out of the pieturA frwo agandes remained. Both of these 
agencies addressed the same sub|ect, safdty, and belMen the frwo of them Terra taced 
parallel and essentially identical regulatory raviews. (My remarks today ignore a wholly 
separate EPA investigation of legitimate envkorvnental Issues which was concluded 
within the first month or so of the eigilesion and resulted in no enforcement action.) 

One of these inspections was eonduded by OSHA (a joint activily by federal OSHA artd 
lOSH), and a separate inspecdon, covering the same Issuec, was carried oirt by EPA. 

From Terra's perspective, there ai^earad to be no attempt by the two agencies 
to coordinate their actIvHias In order to ease the burdwi on Terra end Ito employeas. 
Throughout the ordeal, there appearad to be no epprsdalion by the agencies for the 
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sensitivity of the situation or the smational state of Terra's employees. One Intense 
agency inspection during this period would have been difficult enough to handle. 
Instead, Terra had to deal with; 

e TWO Identical doeumant produetlorw involving thousands and thousands 
of pages - orw production to OSHA and a second production of the same 
documents to EPA 

a Two Identical and repeated Inspedions of its plant - one series of on-site 
inspecUons by OSHA and a saoond series of essentially Identical on-sita 
inspediona by EPA 

e Multiple rounde of intarviaws of tfta same Terra employees (many of 

whom were suffering amoUonally) in oidar to satisfy both OSHA's and 
EPA'a iwed fbr information - La., the aame lirfonnation. 

In abort, Taira had to deal with two maMiva, identical and simultaneous regulatoiy 
Investigations, both on aafaty mattari. 

OSHA 

On May 25, 1 995, approodmataly five months after the accident, OSHA issued 
citations to Terrs alleging violatiana of Its proeasa safety management (PSM) standard. 
In general, the citations desK with eartsin papeiwoifc and documentation mettars. None 
of the eitatlona were in any way related to the uttimste cause of the explosion. Terra 
disagreed with the citations and Ihersdter pursued the appropriate procedures to 
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contest OSHA's findings and conduslont. 

After a series of negotiating sessions, Terra and OSHA reached a settlement of 
the case. In the settlement, OSHA withdrew over 76% of the citations, and Terra 
agreed to pay a reduced fine. The fine paid by Terra (1330,000) was less than 10% of 
the fines issued to otTier companies in trie Industry for similar accidents. (For example, 
the penalty for a similar ei^losion Involving another fertilizer manufecturer, IMC, was 
$11.1 million.) 

OSHA thus carried out Its regulatory mandate and ended its involvement with 
the Port Neal accident by early October 1995. 

SEA 

ERA'S team of investigators did not leave the Port Neal plant until August 1995, 
some three months after OSHA had already completed itt field investigation and Issued 
Its ciutions. In August EPA staled that it would be Issuing 8 report Oh safety issuaa by 
the end of September 1995. The report Issuance date first slipped to the end of 
October, then to the end of November, and then to no fixed date. Terra was told that 
because this was EPA's first attempt at doing such an Investigation and Issuing such a 
report, the report was being scrutinized by omdals at both the regional and national 
levels of the agency. 
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Finally, on January 17, 1996, EPA attorneys contacted Terra's outside counsel, 
Robert C. Gombar, to say that EPA's report would be released in two successive 
‘public infotmation forums,* one at 5:00 p.in. and a saeond at 7:00 p.m., at the Sioux 
City Convention Center on January 23, 1996 - almost 14 months after the aecident and 
B months after OSHA had issued its findings artd conclusions on the same Issues. In 
the conversation with Terra’s counsel, EPA steadfastly refused to share the contents of 
its report in advance of the two forums. EPA also did not disclose to Terra the agency's 
plans for a third, earlier press conference to announce its findings, which was 
scheduled to be held 3:00 p.m. on the same day, January 23, 1996, prior to the first of 
the 'public forums.* (The scheduling of the press conference for 3:00 p.m. provided the 
press with enough time to prepare for the 6:00 p.m. local television news; by delaying 
the ‘public forum’ in which Terra was to have its first chance to see the report untii 5:00 
p.m., EPA was effectively blunting Terra's ability to reply publicly to the EPA 
allegations.) 

On January 22, 1 996, through a local reporter, Terra learned of the 3:00 p.m. 
press conference and Terre's counsel, Mr. Gombar, contacted EPA to confirm the 
information. Ms. Anna Rauch, an EPA attorney, admitted that a press conference was, 
indeed, planned for 3:00 p.m. but that Terra would be barred from attendance. Mr. 
Gombar's request for an advance copy of the report - so Terra would at least be in a 
position to respond to press Inquiries - also was denied. 
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ThereaRM, Senator Grasiley and Consrauman Latham intervened with EPA on 
Tarra't behaif. While for several days EPA told Terra's elected representatives that the 
report was under an 'embargo* and therefore could not be shared with Terre, Senator 
Grassley was ultimately able to obtain for Terra an adverrce copy (albeit only two hours 
prior to the press conference) end Terra was at the last minute admitted to the EPA 
press corrfererKa. 

Oespile the best efforts of Senator Grassley and Congressman Latham, 
however, they were unable to thwart entirely EPA's efforts to block meaningfol 
response by Terra. Not only was the two hour lead time insufficient for Terra (or 
anyone else) to folly digest a tOO-plus page report, EPA also made it dear in other 
ways that it did not encourage dose senrtiny of its analysis. For example, at the 5:00 
p.m. 'public forum* on January 23, 1S96, EPA invited questions from the public at the 
end of the Agency's presentation. When Terra officials started to ask questions, EPA 
abruptly ended the forum and told Terra that it was not part of the 'public.' 

gPA'S INSPECTIONS QP OTHER TERRA PLANT S ONE PAY EARUER 

On January 22, 1996, the day before the EPA press conference and as a 
prelude to the public release of Hs report, EPA attempted to do 'safety* Inspections at 
two of Terra's other plants outside of Iowa. According to EPA, these were to be the first 
such 'safety* inapectlons done by the agency (other than the Pert Neal investigation 
itself). 
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Thore had baan no explosions at these two Terra plants, the one being in 
Eastern Oklahoma and the other in Western Oklahoma. There had been no chemical 
releases at these Terra plants. And the equipment and procedures in use In the two 
plants are different from those in use at the Port Neal plant on the day of the explosion. 
In short, EPA had no independent cause for these 'safety* inspections. The only factor 
common to the Port Neal plant and the plants in Oklahoma is the owner Terra. 

In conversations with Terra's counsel, EPA attorneys admitted that the 
inspections of Terra's plants In Oklahoma were being conducted by EPA’s national 
office and were being coordinated as part of the press coverage planned for the 
release of the agene/s report on January 23, 1996. From Terra's perspective, it also 
appears that these EPA inspections were part of a ‘turf battle’ between EPA and OSHA 
to settle which agency should be doing ‘safety* inspectiorts. 

EPA INTERFERENCE WITH A PRIVATE PtSPUTE 

In a report issued In July 1995, Terre's blue ribbon panel of outside experts 
announced, after months of analysis and careful testing, that a piece of equipment 
designed by Mississippi Chemical Company - a nitric add sparger - was the ultimate 
cause of the Port Neal axplosicn. Mississippi Chemical Company disagrees with Terra, 
and the two companies are now engaged in Intensive litigation over the issue In both 
Iowa and Mississippi. 
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During Its press conference on January 23, 1996, EPA admitted publicly that the 
agency did ogt consult with Terra’s experts while preparing its report on the Port Neal 
accident Unbelievably, EPA also admitted publicly that it used Mississippi Chemical 
Company - Terra's adversary in litigation and the designer of the sparger - as a 
consultant during the preparation of the agerw/s report Promptly after EPA made its 
report public, Mississippi Chemical issued a press release to the Sioux City media 
claiming that EPA’s report supports Mississippi Chemical’s theory of the Pert Neal 
explosion. This was notwithstanding the fact that Mississippi Chemical had recently 
paid SI 8 million to settle lawsuits by our employees based on Terra's sparger findings. 

Thera Is no question that EPA, for some time, has been well aware of the 
litigation between Terra and Mississippi Chemical. The agency also elearty understood 
the potential impact of its report on the litigation. In effect, therefore, EPA has chosen 
sides in a private dispute and is inappropriately attempting to Irtfluenee the outcome. 

SPA’S CONCLU SIOMS ON PORT NEAL 

EPA concluded in its January 23 report that It could not develop ‘one irrefutable 
scenario* to explain the Port Neal explosion. Moreover, at the press conference on 
January 23, EPA admitted that it did us testing or simulations to support iU report end, 
therefore, that it could not discount Terra's conclusion - La, that the explosion was 
triggered by in improperly designed nitric acid sparger. 
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Nsverthvlast, EPA's report goes on to put forth tvm principal eortclusiont - first, 
that the explosion was caused by a lack of written (as opposed to oral) operating 
procedures, and second, that there was an n^iosion ouuida, not Inside, the 
Mississippi Chemical nitric add sparger. Each of these conclusions Is flawed. 

The first conduslon, regarding written operating procedures, amounts to nothing 
more than a documentation issue. Terra had in place all operating procedures 
necessary to safely run Its ammonium nitrate plant on Oeeember 13, 1994. In essence, 
therefore, EPA's allegation is simply a disagreement about how Terra's already eidsting 
procedures should appear on paper. 

Regarding EPA's key assumption that there was an explosion outside, not 
inside, the nitric add sparger. Terra is able to prove conclusively that EPA is wrong. 
Because of a design defect, an explosion did occur in the nitric acid sparger on 
December 1 3, 1 996 and the sparger explosion, in turn, touched off the two much larger 
explosions. In doing its Investigation, EPA had a metallurgical analyses performed on 
only a small portion of the reconstnicted nitrie eeid sparger, even though all of the 
sparger pieces were made available to EPA. EPA’s decision to severely limit its 
metallurgical examination led to the error in iU analysis. 

It is important to understand that the report issued by EPA on January 23, 1 996, 
is not an enforcement action. Indeed, if it were an enforcement action, it would be 
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duplicating OSHA's citations, which would be a clear case of double jeopardy. 

Because the report is not an enforcement action, there Is no procedure available to 
Terra to challenge EPA's candusiens and make EPA prove its allegations publidy. 

Therefore, in order to contest and correet EPA's flawed conclusions, on January 
29 , 1996, Terra issued a challertge to EPA to prove Its findings and condusions In a 
public forum. (A copy of Mr. Joyce's latter containing the challenge is induded as an 
attachment). To dale, EPA has not accepted the challenge, even though EPA's 
regional administrator, Mr. Dennis Grams, said to me before the first of the 'public 
forums* on January 23, 1996, that EPA would be willing to meat with Terra and, In 
response to a question about whether EPA would be willing to change its report if it Is 
shown by Terra to be wrong, Mr. Mark Thomas, EPA's team leader, nodded 
affirmatively. 

TERRA’S POSITtQWI 

By giving this testimony today, Terra is not challenging the legltimats regulatory 
roles of either OSHA or EPA. The health and safety of all workers is vitally Important to 
our country, and Terra respects the part that OSHA plays In ensuring that me ebjeedve 
of a safe and healthfbl workplace Is achieved. Likewise, protecting the quality of the air 
we breath, the water we use, and the land that provides our fOod is a must in toda/s 
world, and EPA's role in providing that protection it obvious. 
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Howevar. vvfien two fsdaral agencica enga^ in turf battles at a company's 
expense, and when they use what is claimed to be overtapping avrthority to double- 
team employers, there is an unnecessary burden placed upon American business and, 
we submit, our economy as a whole (given the budget appropriations needed to 
support dual regulatory programs). That is Terra's message to this Subcommittee, and 
that is why Terra is thanldul for the opportunity to present this testimony. 

TERRA'S PROPOSAL 

To correct the problems discussed here today, Terra makes the following 
proposal for the consideration of the Subcommitteec 

e Stop EPA from doing ‘safet/ inspections 
e Assign the responsibility for safety inspections to OSHA exclusively 
e In cases where EPA believes, nevertheless, that there is a need to revisit 
the same ground covered by OSHA. require EPA to obtain the Information 
from the existing Inspection record assembled by the other agency 
e Create a Regulatory Bill of Rights to protect American business from; 

- Unfair public relations manipulation by federal agencies 

(irresponsibly damaging the reputation of a company in the press is 
as real a ‘sanction* as any fine an agency can Issue) 
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- F«d«m ao>neyBn«0>ilon» that effacUvsly cannot be challenged; 
and 

- Pure bureaucratic arrogance -when agencies try to find a way to 
do something IQ the public rather than looking for ways to do 
something FOR the public 

Thank you, onoe again, for giving Terra this opportunity. I would be happy to answer 
any questions you might have. 
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January 29. 1996 


ffiUrELECOPIER AND FIRST CLASS MAIL 

Ms. Carol Browner 
Administrator 

United States Environmental 
Protection Agency 
401 M Street, S.W. 

Washington, DC 20460 

Dear Ms. Browner and Mr. Grams; 


Mr, Dennis Grams 
Regional Administrator, Region 7 
United States Environmental 
Protection Agency 
726 Minnesota Avenue 
Kansas City, Kansas 66101 


On January 23td your agency issued a r^oit which I believe was the first of Its Icind by 
EPA, about the cause of the eqrloaion at Terra's nitrogen fertilizer plant In Port Neal, Iowa. 
It Is e report about an event that occurred almost feuitaen months ago. Given EPA's lack 
of authority for such a foray Into satety iuues. It cannot be the basis of an enforcement 
action. Absent a directly related enfbrament action, there ate no procedures available to 
Tens to challenge the report and make EPA prove Ha findings and conclusions In a pubfie 
forum. At the end of this letter, I have a proposal, which If you believe In the accuracy of 
EPA's report and EPA's ability to defend K. you should be more than willing to accept 

What la perhaps most shocking about ttie report Is the serious ethical feint in its 
preparation. As you may know, Teira'a experts are convinced that the cause of the 
explosion was the negligent design of a piece of equipment called a ‘sparger*. This piece 
of equipment was designed by Missls^pi Chemical Coiporafion (MCC) and K Is the 
subject of substantial ongoing Illation bebmn MCC and Terra. In his pubDe comments 
on January 23rd, EPA spokesman Mark Thomas admitted that while declining to consuK 
with Terra's experts, one of the consultants fbr the report (although not named In the 
report) Is MCC - the very company Terra has engag^ in Rtigatlon. Ironically, MCC, 
despite its role as an EPA consultant, has cast serious doubt on EPA's conclusion by 
recently agreeing to pay $18 minion to Terra smployBes Ir^red In the explosion and the 
families of deceased employees to settle a suit brought against them (MCC) based on 
Terra's findings. 

In additlen to our substantive dHferenees, there are some basic due process issues to be 
addressed in EPA's handling of Its Port Neal leporL For example, when Terra found out 
that EPA was going to hold a press conference on Ka Port Neal report at 3:00 p.m. on 
January 23rd, Terra (through its raprssenfetivs, Mr. Robert Oombar) contaefed EPA and 
was told by ^A counsel, Ms. Ann Rausch, that Terre could not attend the conference. 
It was only through the work of Senator Gtassiey that Terra was ultimately able to be 
present at EPA's press conference about Terra's Port Neal explosion arid to get an 
advance copy of the EPA report (al^R only «m hours befere the press conference began). 
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United Statee Environmental Protection A^ney 
January 28, 1996 
Page 2 


Fairness was also lactdng when, despKa the absence of tcgal authority for Issuing such a 
raport EPA used It as tavarigs to launch safsly Inspactiens of other Teni plants around 
the country the day before tha January 23rd press c^ranca - Inspections that have no 
legal basis. Mora spacHIcally, the equipment and procedures in use In the other Terra 
plants inspected by EPA are very different from those in use at Pott Neal on December 13, 
1894 - the date Mthe explosion. Ws believe EPA was well aware of these dHfarenoes 
before it launched the Inspections. During these Inspections it was dear from comments 
by EPA personnel that there was no Independent for concern over safety luues at 
these plants, which leads one to eondude that the Inspediona were done only In support 
of the press conference In Sioux City, Iowa. 

These due process issues aside. In order to resolve the differences between Terra and 
EPA on substantiva grounds, I propose the fODewIng: 

1. Our experts wOi meet vrllh EPA's experts to address the key Issue in the Port Neal 
explosion - namely, whether the explosion stalled outside foe MCC.dsslgned 
sparger (ss EPA contends) or inside frie MCC sparger (as Terra's testing and 
analysis has established). 

2. After tha meeting, EPA and Terra, In a Joint prsM conference, will make the results 
known to tha publle. 

This proposal is consistent with your (Mr. Qrams’) statement to Terra's OenersI Counsel, 
(seorge Valentine, shortly before the press eonhienca that you would be glad to have EPA 
and Terra rneet to discuss their findings. Furthermore, ghen Mr. Thomas* pubic comment 
last Tuesday that EPA will change its repon If R Is wrong about Ns key assumption 
concerning the MCC.deslgned sparger, EPA should be eager to Join In this proposal. 

Terra Is flexible on the Iknlne of the expens' meeting. I look forward to hearing from you. 


Sineetely, 

ButfofiM. Joyce 


BMJ;rmb 
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Mr. Mark. Thank you. 

Good afternoon. My name is Ron Marr and I appreciate this op- 
portunity to be here on behalf of the Petroleum Marketers of Iowa 
and the Petroleum Marketers Association of America. Our mem- 
bers comprise about — we have about 1,500 members in the Petro- 
leum Marketers of Iowa. They are independent petroleum market- 
ers. They are not major oil. They are probably major oil’s best cus- 
tomers. Our national association represents about 11,000 petro- 
leum marketers nationwide. Nearly all these businesses rep- 
resented by our two associations are small businesses using SBA 
guidelines. 

Because many of the marketers I represent face regulatory ex- 
cesses every day, I would like to present you two of our most trou- 
bling issues in regard to over-regulation. Our industry, like the two 
to the right of me, face the same bureaucratic nightmares. I would 
like to focus on two, one that is happening today and one that has 
been going on for a decade. I would also like to commend Congress- 
man Latham for your efforts in Iowa to help propel the regulatory 
reform agenda forward. 

The first issue which I would like to discuss is the issue of the 
U.S. Department of Transportation’s regulation for yearly testing of 
small cargo tanks. We commonly call them in our industry tank 
wagons. These tank wagons are used primarily in rural, low popu- 
lation regions of the country and until September 1995 these small 
tanks were exempt from the Federal DOT testing requirements. At 
that time when the regulations first came — were promulgated, the 
Petroleum Marketers of Iowa and the Petroleum Marketers of 
America submitted comments on this issue immediately before they 
were implemented and subsequent to that, the PMAA in conjunc- 
tion with our association sent RSPA, an agency of DOT, an applica- 
tion for exemption to illustrate why compliance with these new reg- 
ulations would be especially difficult for petroleum marketers na- 
tionwide. 

Although that application for exemption was filed in July 1995, 
we have yet to hear any response from the DOT, and that is after 
eight congressional inquiries to the DOT on that matter of where 
the petition stands. DOT went ahead and implemented the regula- 
tion in September 1995, and yet has the audacity to disregard a le- 
gitimate petition for exemption based on good argument and a 
precedent. But, of course, the bottom line is our marketers must 
now comply with these new rules even though no action has been 
taken by the U.S. DOT. 

I would like to give you a little bit of an average scenario of what 
happens to a member in the country with regard to these new reg- 
ulations. The DOT requires marketers to have their tank wagons 
inspected yearly for leaks. That is a little bit like you could not tell 
if a glass of water was not already leaking on the ground. In the 
State of Iowa, we are aware of only four or five licensed testing fa- 
cilities that can perform that test. And if a marketer goes to a test- 
ing facility in Iowa, he has probably got an average drive of about 
150 miles. That takes the tank wagon out of commission for at 
least a day. In many cases, the marketer would have to spend the 
night or put an employee up for overnight expenses. 
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On top of those, the test costs themselves will average between 
$750 and $1,500, and should any problems — and if you go to a DOT 
licensed shop and you have a little bit of a problem — you are al- 
ways going to find they have a little bit of an upper hand on the 
marketer. You are going to have to correct that before you get out 
of the test shop and that is added on top of the expense. Not only 
will the average marketer spend these sums to have the test con- 
ducted, but he will also have to pay for the travel time, the loss 
of sales and other costs which are incurred by the inspections, 
when actually the majority of the time it is completely unneces- 
sary. 

There is an interesting little twist to this scenario. If a marketer 
chooses to go to the closest location, it may be well across the State 
line. One of the closest test shops or licensed test shops in western 
Iowa happens to be in Omaha, but in these cases, the marketer 
who crosses the State line becomes an interstate marketer and 
under the rules of the DOT, he loses any protection the State of 
Iowa affords him for staying within the bounds of Iowa as an intra- 
state marketer. Once he becomes an interstate marketer, he faces 
even more onerous regulation than what he has under the State of 
Iowa. 

The fact that the U.S. DOT has not even responded to our appli- 
cation adds insult to injury. It is yet another glaring example of the 
bureaucracy’s inability to reasonably work with the very commu- 
nity it regulates. 

Another example, and the last one I would like to pass along to 
you is the issue of underground storage tanks. In 1986, the under- 
ground storage tank universe became regulated by the Federal 
Government. The Government and the State agencies then deter- 
mined that not only the tanks need to be upgraded but the soil has 
to be cleaned up to what I would call Adam and Eve standards, or 
so clean you could eat the State of Iowa every day for 2 months 
and never have any loss of health. 

In Iowa, we have cleaned up about 450 to 500 sites. We say that 
a little bit loosely, cleaned up. These have been the easy ones. The 
average cost per site has been $277,000. The Iowa cleanup program 
has budgeted over $300 million for potential clean up costs. And all 
of this money is to be spent on the clean up of underground storage 
tank contamination, which in most cases poses no threat to the 
groundwater. 

Just in October and November. Excuse me. An October 1995 
study gives a little bit of validation to that claim. That study was 
commissioned by the State of California and issued by the Law- 
rence Livermore Foundation — and for those of you who have Cali- 
fornia ties, that is a fairly liberal, pro-environment California- 
based group — and they agreed with what is pretty well common 
knowledge in our industry, that three-quarters of the soil which 
was cleaned up in California was cleaned up at great expense and 
unnecessarily cleaned up. Finally, you have a study from the most 
stringently regulated State environmentally which tells what mar- 
keters have been saying all along; we are spending too much 
money for something on which there is no scientific basis. 

The State of Iowa is now beginning to move to risk-based correc- 
tive action standards which our industry fully supports. However, 
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I would like to see the Federal Government and the EPA fully im- 
plement a required — require the risk-based approach. Under Iowa’s 
original underground storage tank clean up requirements, we did 
a study and 63 of 126 currently leaking sites would have had to 
have been cleaned up. Under our new risk-based corrective action 
rules which are currently being drafted into final form, we took 
those same 126 sites, ran them through the risk-based corrective 
action program and came up with 15 sites that had to be cleaned 
up. My question is — and have we not been saying this all along — 
the majority of sites presents no threats to the drinking water or 
environment. 

The bottom line is we are losing our bottom line. It is time that 
the bureaucrats start listening to the very people they regulate. We 
would be very happy as an industry to work together on issues to 
reach a consensual approach to compliance, but we ask not that we 
be mandated to do something when there is no scientific data to 
back up those requirements. 

Please encourage regulators to base decisions on reason and 
science and not their personal agenda. Again, I appreciate the op- 
portunity to testify today and would be more than happy to answer 
any questions you may have. 

Thank you. 

[The prepared statement of Mr. Marr follows:] 
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Dr^ TtsHmOHyftr Rm Man 
Iowa Petfolaum Mirieetctt AModttion 
Before Coasreeiman Tom Latham 
Field Healing on Regulatoiy Baibnn 

Hello, my name it Ron Mur and I appreciate the oppoituaiqr to he here on behalf of the Iowa 
Petroleum Maiketera Asiodatlon and the Petroleum Matkaten Aasodalion of America. The 
Iowa Petroleum Mariceten AiMciation r^reiesta over 1,500 patioleum markaten in the State of 
Iowa. PMAA, our national organindoiK rcpretenta over 11,000 marketera nationwide. Nearly all 
of the burineaaea reprcsemed by IPMA and PMaA are email butioeiiea aecorduig to the Snudl 
Busineii Adminiatradon’i defi^on of a email bunneee. 

Because many of the maiketeri I represent face regulatoiy exceeeee every day, I am here to 
present a few of the moit troubling leauee marketera in Iom fbee with regard to ovetregulation. I 
commend you, Congreiemaa Latham, for your efforts in gathering information to help propel the 
regulatory reform agenda forward. 

The first issue which I would like to discuss is the issue of the Depiitment of Tranipoitetion’s 
re^unements for yeeriy testing of small cargo tanka. Until 1 99S, thaae tanka were exempted from 
federal DOT testing requireraenta. PMAA issued comments on this issue immediitely ifier the 
proposed regulation wai iasuad. Subsequent to that, PMAA sent an application for exemption to 
DOT to illustrate wl^ compliance with the new regulations vyould be etpeeisUy difficult for 
petroleum markerers nationwide. 

Although that application for exemption wu filed in luly, 1995, PMAA has yet to hear a raaponsc 
from DOT — and that is after over S Cengressionil mquiriei to DOT on the matter. DOT 
implemented the regulation in September of 1995 and yat hu the audaeity to disregard a 
legitiinate petitian for exemption baaed on good atgumentBut. of courie, marketers must now 
comply event though no decision has been reached at DOT. 

Let me give you the average acenario that a marketer foces with regard to the new DOT 
regulation. DOT requirea markMtri to have their tanks inspected yearly for leaks (u if marketers 
could not make that determination on their own), hi the state of Iowa, there are 4 or 5 lieenied 
testing fodlities vriiere marketen can go. R'a marketer goes to a tasting fhcUity In Iowa, he or the 
would have to travel, on average, ISO miles to the testing location. Thii takei the tank out of 
commission for at least one day. In mai^ cases, the mirkctcr would have to spend the night while 
the tank ia inspected. 

On top of those.coits, the average test costs S7S0.00 to $1,500.00 just to be conducted. Should 
any upgrades need to be made, that too, is added to the maikMcri expenaea. Not only will the 
average marketer ipend these sums to have the teat conducted but will alto have to pay for travel 
tlffli^ leu of salu and other eoau which are ineutiad by the inspection, when the majority of the 
time spent ia completely unneceisaiy. 

If a marketer chooses to go to the closest location, it may weO be ecrou state linea. In theie 
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cases, the marketer who crosses those lines then becomes sn interstate marketer. DOT has even 
more stringent regulations for interstate marketers and marketers who cross state lines face the 
loss of Iowa exemptions on certain requirements. 

The fact that DOT has not even responded to our application adds insult to injury and is another 
glaring example of the bureaucracy's inability to reasonably work with the very community it 
regulates. 

Another example I would hhe to pass along to you is the issue of underground storage tank clean- 
up. In 1986, underground storage tanks became regulated by the federal government. The 
government and state agencies then determined that not only did tanks need to be upgraded, but 
the soil has to be cleaned up to what I call “Adam and Eve” standards 0-e., so clean, you could 
eat the soil regularly without getting sick). 

In Iowa, marketers average 8277,000 in dom-up costs per site. The state clean-up program has 
budgeted over S300 million in potential clean-up costs. All this money spent on clean-up of tanks, 
which in most cases pose no threat to groundwater. 

An October, 1 995 study commissioned by the State of California and issued by the Lawrence 
Livermore Foundation (a liberal, pro-environment, Califomia-based group) agreed with common 
knowledge - three quarters of the soil which wu deaned at great expense to marketers was 
unnecessary dean-up. Finally, a study from the most stringently regulated sute (environmentally), 
tells us what marketers have known all along — we are spendii^ too much on something for 
which there is little scientific basis. 

Iowa is now beginning to move toward Risk-Based Coircctive Action which I fijlly support. 
However, I would like to see the federal government fiiUy implement this approach. Under Iowa's 
original requirements, 63 out of 126 leakirig tank would have to be cleaned up. Under the 
new rules, otily IS out of 126 would have to be deaned up. My question is., haven’t we bear 
saying this ail along - the iwyority of sites present no threat to drinking water. 

The bottom line... is we are losing ours. It is time that burtaucrits started listening to the very 
people they regulate. We would be happy to work together on issues to reach a consensual 
approach to compliance, but ask that we not be mandated to do something when there is no 
scientific data to back up those requirements. 

Please encourage regulators to base dedsions on reason and sdence and not their personal 
agendas. Again, I appreciate the oppominhy to be here today and would be happy to answer any 
questions you may have. 
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Mr. McIntosh. Thank you. I appreciate you coming forward 
today and sharing that information with us. I have got a couple of 
questions. 

First, Mr. Valentine, did either of the agencies — either OSHA or 
EPA come out to your facility before the explosion and talk with 
you about safety? 

Mr. Valentine. Well certainly not EPA. As far as OSHA goes, 
Iowa OSHA, they have made inspections in the past. I do not know 
how often, but there have been inspections in the past. 

Mr. McIntosh. From your testimony, it sounded as if it was a 
defective part on the valve that was likely the cause? 

Mr. Valentine. Yes. 

Mr. McIntosh. I take it those inspections did not identify that 
as a potential hazard that could lead to that result? 

Mr. Valentine. No. 

Mr. Dornan. When was that explosion date? 

Mr. Valentine. It was December 13, 1994. It was unfortunately 
the lead story on CNN Headline News that day to the whole of the 
country. 

Mr. McIntosh. It sounds like a genuine tragedy 

Mr. Valentine. Yes. 

Mr. McIntosh [continuing]. For the company and for the fami- 
lies of the workers involved. The way I was leading with the ques- 
tions is, oftentimes even with good inspections it is difficult to find 
these, and then you find yourself confronting two agencies duplicat- 
ing the effort on safety. Did EPA ever cite to you statutory author- 
ity to be tuspecting for safety concerns? 

Mr. Valentine. Well, they had issued some regulations them- 
selves — proposed regulations that would allow them to do inspec- 
tions in the area of so-called process safety management, PSM, 
that were an exact duplication of Federal OSHA’s PSM regulations. 
They had not however — in fact, to this day are not final. There is 
a real question whether they had the authority to do anything at 
all in tlus area. 

Mr. McIntosh. Because even under a broad interpretation of a 
statute, an agency has to point to some statutory authority before 
they can regulate in an area. 

Mr. Valentine. There is a so-called general duty clause in the 
Clean Air Act which they point to as giving them authority to in- 
vestigate safety issues. This is, I should tell you, a pet project of 
EPA, Washington EPA. They are looking forward to expanding 
their safety jurisdiction. They are frankly engaged in a turf fight 
right now with Federal OSHA at the highest levels. And they also 
were quite candid when they first came to Port Neal, that they 
were using the Terra explosion as a practice case to learn about 
safety matters to be able to sort of flesh out this area as part of 
their portfolio. I am told that there is a lot of inner-agency rivalry 
on this issue. That OSHA and EPA are at odds. One, not two, 
ought to have jurisdiction over this area. 

Mr. McIntosh. The turf battles are not new to Washington. 
They do go on quite a bit. This is a new one to me. I did not realize 
there was that struggle there. It is something I think our commit- 
tee would be interested in looking into in its oversight capacity. I 
appreciate you coming forward. 
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One other request for you, which is, you mentioned a bill of 
rights. I do not know if you have thought anything in terms of — 
you mentioned some general outlines — but specifics on that. Let me 
just issue an invitation, if you have got some ideas, if you can get 
those to Tom or to me, I would be very interested in that. I have 
been thinking on a slightly different line of applying some of the 
procedural rights in the first 10 amendments in the Bill of Rights 
and the Constitution to the regulatory process because it occurred 
to me that as we moved away from a court proceeding to regulatory 
oversight proceedings, that we did not carry those procedural pro- 
tections. So oftentimes citizens are confronted by their government 
and they are without the protections our founders thought were im- 
portant. When a magistrate would come in and you would be 
hauled in front of the government for an enforcement proceeding, 
you would have those protections in the Bill of Rights. Now under 
our regulatory process, we have allowed those to fall by the way- 
side. That was the angle that I have been looking at. But, I think 
your ideas in terms of the use of the media and some of the more 
modern problems would be good to incorporate into this. 

Mr. Valentine. Yes, I think it is a real good idea for your sub- 
committee to think in terms of maybe — as one of the end products 
that you come with in your hearings, to think about a regulatory 
bill of rights, a statute. There is the Administrative Procedures Act 
which has been around for decades but it is mostly a statute that 
helps the re^lators do certain things rather than the regulated. I 
think there is real scope for your subcommittee to do something in 
that area. As far as whether I would be willing to draft sometWng 
on that, absolutely. I would very much like to and I will submit it 
to your committee. 

Mr. McIntosh. Thank you. I appreciate that. I appreciate that 
input and that assistance. 

One further question for Mr. Davis. Are you familiar with the 
pesticide Atrazine? I think there is a whole group of them in the 
triazine area. 

Mr. Davis. Triazines. 

Mr. McIntosh. A farmer in my home district came up to me last 
year and said, you know, FDA is thinking of banning these and he 
said this would be devastating to him. What have you been hearing 
on this, and are there alternatives? What is the situation with 
Atrazine? 

Mr. Davis. I do not have the material in front of me but a few 
years ago they dropped the Atrazine or triazine usage to 2 pounds 
active ingp-edient per acre on all ground. DuPont, I know, for exam- 
ple, is disbanning the product X-razine, which is Blade-X and 
Atrazine. I believe in the 1999 year it will be completely done. They 
are doing that — quite frankly, even DuPont, I think, because they 
are tired of fighting all of the regulations. Atrazine was a product 
that remained in the soil longer than others. A lot of new chem- 
istry has come out now that are not that way. Atrazine is a product 
that is very usable if they can control the amounts of it, which I 
think is good. I do not know the current status of the government 
regulation as far as what they plan to do, whether they plan to 
dishan Atrazine or not. I know some of the companies are dropping 
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their triazine products because they no longer want to fight the 
battles. 

Mr. McIntosh. But are there substitutes out there with current 
technology? 

Mr. Davis. There are many new chemistry chemicals out there, 
none of which have the same chemistries of the Atrazine products. 

Mr. McIntosh. Thank you. I appreciate that insight. 

Tom, do you have any questions? 

Mr. Latham. Yes. Let me start off, I guess, in the order the testi- 
mony was given. 

Mr. Davis, being a small business person myself, and from my 
experience, I would just ask you if you would concur that, you 
know, one or two regulations you can deal with, but it is kind of 
the cumulative effect of all of the regulations, all of the different 
bodies, agencies, that you have to deal with that really is choking 
small business in this country. I do not know if you want to say 
anything more about that, your testimony is pretty clear I think in 
that regard. 

Mr. Davis. I agree there — I do not want to give the impression 
that all regulations are bad because we need to clean up our own 
backyard and, I guess, one of the things I am trying to say is we 
do that. We work closely with the Agbusiness Association of Iowa, 
Agricom and — for example. General Fire and Safety come to our 
place and help us with things that we need to stay in compliances. 
It takes a lot of time and a lot of money. But we as an industry 
are really cleaning up our own backyard and there is so many reg- 
ulations today that time-wise, financially, we cannot retain a list 
of lawyers and everything to get ail this done. It is very difficult. 

Mr. Latham. I would ask you — as a small business person, do 
you have any attorneys on stall? I mean 

Mr. Davis. No. 

Mr. Latham [continuing]. We have a comparison here of two ag- 
ribusinesses in a sense. 

Mr. Davis. No, I do not. 

Mr. Latham. Do you have an office of regulatory compliance at 
your business? 

Mr. Davis. Yes, it is called me and my secretary. [Laughter.] 

Mr. Latham. That is the thing that just goes right over a lot of 
people’s heads I think in Washington that I have come in contact 
with. They do not understand the cumulative effect of this and the 
tremendous stifling effect it has on businesses like yours. I have 
great empathy for the situation and that is why we are here today. 

Mr. Vadentine, this is a case that I was somewhat involved with 
as far as tiying to get information from EPA. I just want to tell 
the chairmam, I was absolutely outraged as a Member of Congress 
to contact an agency that gets its authority and jurisdiction from 
Congress, that they would withhold information from a Member of 
Congress, that they felt that they had more power, more control, 
whatever than the people who are paying and authorizing them to 
do their job amd also appropriating money for them to do their job. 
It simply is wrong. And that is one prime example of an agency 
that has absolutely gone — it does many good things but in many 
ways is totally out of control and really believes that they have 
more power than Congress itself does. And that is one thing. Ap- 
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parently, they wrote their own authority in their regulations to 
come in because they do not by statute have authority to come in 
and talk about safety issues. That is OSHA. 

Mr. Valentine. Even if you believe — you know, if you accept the 
legal proposition that somehow they have authority to do this, as 
a matter of public policy going forward, they need to be stopped 
from doing it. They need to focus on what they were charged to do, 
which is to look after the environment of this country, not the safe- 
ty issues. 

Mr. McIntosh. Mr. Latham, I will share with you the shared 
frustration in I think a lot — well, definitely a majority of the Mem- 
bers in both the Senate and the House felt that it was for that type 
of attitude that we needed to make a reduction in their funding. 
That they were going beyond their bounds and not actually suc- 
cessfully protecting the environment. 

Mr. Valentine. Mr. Chairman, let me make one comment. I 
think Congressman Latham is absolutely right, the much more typ- 
ical victim is a company like the one — the gentleman’s company to 
my left here. No, they do not have lawyers on staff to deal with 
this sort of thing. They are completely — they are victims and they 
have little way to fight back. Now, I think what the Terra experi- 
ence shows, even if you are a $2.3 billion company that has a law 
department and lots of resources and knows the telephone number 
to the Senator Grassleys and the Congressman Lathams, even 
those kinds of companies can be victimized by an agency like U.S. 
EPA. 

Mr. McIntosh. If you are stalled on your ability to recover from 
this and once again begin manufacturing either at that site or an 
alternative site, is it not also your workers who end up suffering 
if you have difficulty as a company getting back to business and 
making sure that safety is fully taken care of? 

Mr. Valentine. Our workers have suffered an awful lot. We are 
on the verge — well, we are in production in part of the plant and 
we expect to have the rest of it in production in the next couple 
of months. But the last year and a half has been terribly hard on 
them, and a lot of this regulatory business with OSHA and EPA 
has not made it any easier for them. 

Mr. McIntosh. Could you have been up and running sooner if 
you would have only had to work with OSHA on the safety con- 
cerns? 

Mr. Valentine. I cannot say it slowed down our rebuild, but it 
certainly made Terra’s life much harder in many ways. 

Mr. Latham. How many of your employees were able to keep 
working after the explosion? How many did you keep employed? 

Mr. Valentine. We kept everybody on the payroll. We were out 
of operation for a whole year. We kept the entire work force on the 
payroll. We have a little over 100 employed at Port Neal. But most 
of them are now back at work on the job. There are some who just 
are not in the position to do that yet and they are on disability. 

Mr. Latham. I think the chairman of the committee should be 
aware of the fact that even though there was nothing being pro- 
duced out there, as far as corporate citizens here in the community, 
along with doing a tremendous amount for the families that were 
affected in this tragedy, that they did employ all of their employees 
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even though they were not producing anything. We appreciate that 
very much. Thank you very much. 

Mr. Marr, where is the nearest inspection site here? 

Mr. Mark. From here? 

Mr. Latham. Yes. 

Mr. Marr. Probably Omaha or Sioux Falls. 

Mr. Latham. OK. So you would have to go out of State for either 
one? 

Mr. Marr. I would be going out of State. 

Mr. Latham. That would make you an interstate marketer and 
so you would come under a whole different level of regulations to 
do that. I think from your testimony — and we visited a few weeks 
ago also on expressing your concern. But one thing this Congress 
has tried to do was fundamentally try to write laws so that the reg- 
ulators would take into account cost benefit analysis. That what- 
ever was spent that there was at least an equal amount of benefit. 
I think this case is a prime example where that is not necessarily 
happening. A risk assessment, that we have to know that there is 
a danger out there before we spend a great deal of money. 

The third thing, and that is the individual property rights which 
goes more probably to agriculture and wetlands and things like 
that. 

I really appreciate all of your testimony. Thank you. 

One more thing. I did not welcome Mr. Gutknecht and Mr. Dor- 
nan here. It is always a pleasure to have my good colleagues from 
Minnesota and California with us. 

Mr. McIntosh. Thank you, Mr. Latham. I appreciate that. 

Mr. Gutknecht, do you have any questions? 

Mr. Gutknecht. A couple of questions and comments. 

First of all, Mr. Marr, most of the issues that you are talking 
about though are related more to the State regulations than Fed- 
eral, are you not? 

Mr. Marr. No. They all have their parentage with Federal regu- 
lations, DOT and the EPA. The EPA has an office of underground 
storage tanks and those flow back down through the States. So the 
States are licensed by the EPA on how they can address under- 
ground storage tank cleanup problems. A lot of the Federal DOT 
regulations flow through — most States adopt the Federal code of 
regulations for DOT and then we will run an exemption through. 
This is a case where the Federal superseded the State. The point 
is that some of these — and the comment was made on the panel — 
I had a member 3 weeks ago get stopped by the Iowa Department 
of Transportation. He was inspected for the — if he had a medical 
card, proof that he had a medical exam. He had a medical card. He 
had gone to his local physician, and that is a requirement for both. 
However, it was written on an old form. The old form had date of 
exam on it and the new form was date of expiration of the medical 
card. That piece of cardboard — ^the little pocket-size piece of card- 
board, the wrong words cost him $70. That is typical of the regula- 
tions we fall into. 

Mr. Gutknecht. A $70 solution to the $5 problem. 

Mr. Marr. No, a 2-cent problem. 

Mr. Gutknecht. We have had the problem up in Minnesota — 
and I think we have made some progress — where — and particu- 
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larly — and again, we are talking in many cases mom and pop type 
operations and many times in small towns. They go to sell the 
property and all of a sudden they have to do some test wells, and 
the answer to every question is, we have to do more testing. And 
every one of those tests costs them — I think you are lower than we 
are in Minnesota. I mean, we are talking $1,500 just to do another 
test. Have you begun to resolve that problem here in Iowa? That 
is sort of a separate — because I have one particular constituent 
that is wrestling with this right now. 

Mr. Marr. We call that marketability of property or the ability 
to market it. It comes back to haunt you in two ways. One, even 
though the property may be valueless because it is contaminated, 
you cannot — we have been unsuccessful, even through court, in re- 
ducing the property tax valuation. 

The second, once you have the problem with contamination, it is 
basically unmarketable because under RCRA the liability — actu- 
ally, it is not RCRA, it is the Superfund. They use the Superfund 
statute where the liability goes from owner to owner to owner, or 
in this case, a bank which is afraid they would assume a cleanup 
in case they foreclosed. Iowa has tried to address that through 
their cleanup fund by issuing an insurance policy for what we call 
property transfer. Even with that policy, it has been a problem to 
market your property. Iowa started out with about 31,000 under- 
ground storage tanks on about 12 or 13,000 sites. We are down to 
about 12,000 underground storage tanks on about 6,000 sites in 10 
years. Most of those people went out of business. You go through 
many parts of Iowa, small-town Iowa, and you will find abandoned 
gas stations. They are a blight. 

Mr. Gutknecht. And nobody can buy them. They cannot do any- 
thing with them. 

Mr. Marr. And no one wants them. Even the counties will not 
take them back now. They just sit there. 

Mr. Gutknecht. Mr. Davis, I am becoming — I am not an expert 
in fertilizers or herbicides, but Atrazine was brought up. I think it 
is a good case because we have a colleague — a former colleague of 
mine in the State senate, who is a veterinarian, put on a great 
presentation a few weeks ago for me about the toxicity of chemicals 
like Atrazine. Are you familiar with how toxic Atrazine really is 
when compared to some other chemicals? For example, do you 

Mr. Davis. Yes, I am. I do not have any material in front of me, 
but the old adage I remember was on bacon that Paul Harvey had 
on one time, if you ate 454 pounds of bacon every day, in 29 years 
you may develop a cyst. Similar things happen. Atrazine is prob- 
ably not as contaminant as — I should not use Coca Cola, but I will. 
As far as pop or some type of other products that we willingly 
consume. One of the problems with agriculture is the misconcep- 
tion by the public and that is they think that people out there put- 
ting a quart of a product on an acre are contaminating our environ- 
ment, which, in fact, we probably take better care of it than any- 
body else, ^\^en you get into a town the size of Des Moines, the 
Drainos and the other solvents people are using, or even the fer- 
tilizers that they are putting on their lawns are 10, 20, 100 times 
as much as we are using out there on the land. Those are probably 
more toxic than anything we are doing. 



83 


Mr. Gutknecht. I am going to get that information and I am 
going to make sure I am scientific on this thing. But you are abso- 
lutely right, it is not much more toxic than many of the things that 
people use and eat every day. 

Mr. Davis. Correct. 

Mr. Gutknecht. The second point that needs to be made about 
farm chemicals is their half-life. I am told that the half-life on — 
which means that every period of time it breaks down in half of 
Atrazine is like 6 weeks. That is something that the farm chemical 
companies frankly have not done a very good job of explaining to 
the general public, that these chemicals are far less dangerous and 
far less toxic than sometimes some of the groups out there purport 
them to be. And I think those of us who represent farm States 
ought to do a better job of helping to communicate to our city con- 
stituents as well that while we do want a clean environment and 
we want to make certain that there is, you know, legitimate con- 
trols and there is a need for certain regulations, but I think we 
have to have some common sense in all of this. Everybody eats and 
everybody appreciates the low prices that we have for food in this 
country and part of that is because we have the technology and the 
chemistry that we do. I agree with you, we need some regulation 
but we need some common sense. 

Finally, I want to come back to Mr. Valentine because I think we 
have had lots — I do not know how many, 100 hours of testimony. 
I do not think we have had any more compelling testimony than 
yours. In fact, while you were testifying, I leaned over to Congress- 
man Doman and said — when you were talking about the almost 
storm troop response that you got from the various groups — that 
these groups must have read Patton’s theory on total war because 
they seem to, you know, be setting backfires around you so you did 
not have a chance to even tell your story. One of the concerns I 
would have — I am not an attorney, but it does concern me that in 
some respects any defense and/or prosecution or, you know, litiga- 
tion that may have well have been hampered or jeopardized by the 
activities of the people who were in effect supposedly working for 
the public good. Could you comment on that? 

Mr. Valentine. We are very seriously disturbed at the way EPA 
used the media here with this press conference a couple of weeks 
ago and issuing press releases left and right in the middle of 
what — ^we have some serious civil litigation going on right here in 
Sioux City. I think that it was an entirely improper role for a gov- 
ernment agency to play but unfortunately, we have not been able 
to think of any redress. As you may know, suing the Government 
is a difficult thing. There are, you know, notions of governmental 
immunity and such. But, I think they have colored the view of 
Terra here in our own hometown. I hope I am wrong about that. 

Mr. Gutknecht. Well, in any event, I am, with the chairman, 
very intrigued by your notion of some form of bill of rights. Frank- 
ly, I think — I do hope we will hear from some of the EPA people 
who were involved in this investigation. Frankly, I would like to 
hear their side of the story. But it does disturb me when Federal 
agencies deny information to Members of Congress, or embargo the 
information and then use sort of a political campaign of selected 
news releases and news conferences against what — at least from 
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your perspective — was a completely cooperative corporate citizen 
who was trying to get to the bottom of this and take care of the 
people who worked for you and to try and make certain this does 
not happen again. 

Mr. Valentine. I encourage you, Congressman, to share a copy 
of my testimony with anybody at EPA. It is pretty hard to refute. 
We have got some firsthand witnesses and your own colleague 
here. Congressman Latham, as well as Senator Grassley. What I 
have said is consistent with my oath — it is the truth. It was, to use 
Congressman Latham’s term, an agency out of control — a very ar- 
rogant agency. 

As far as the regulatory bill of rights, that is not just a rhetorical 
device. As I say, I think it is something that you — particularly as 
you hear more and more stories, that would be one way for you — 
for your committee to redress the balance. And again, I plan to do 
what I told the chairman, which is to submit something in the na- 
ture of the Bill of Rights of the U.S. Constitution, but for the 1990’s 
and for dealings with regulatory agencies. As the chairman said, 
the original Bill of Rights had in mind the State, the Government, 
not regulatory agencies and in that respect, maybe it is time that 
we updated it. 

Mr. Gutknecht. The founding fathers really had a deep appre- 
ciation for the need for checks and balances. I think what you are 
indicating here is there really is not a good set of checks and bal- 
ances as it relates to some of these agencies. Again, we all want 
a clean environment. We all want safe work environments. We all 
want safe work places. We all want to live — ^you know, we all share 
the same planet. But on the other hand, I mean, there is some rea- 
sonableness here. I do hope, Mr. Chairman, you will write a letter 
and get the names of the people involved in it. I would like to have 
them, if not here, back in Washington. I would like to hear their 
side of the story and I would like to ask them some questions. 

Mr. Valentine. I would be glad to repeat my points back in 
Washington. 

Mr. Gutknecht. Thank you. 

Mr. Valentine. One of the most frustrating things was this busi- 
ness of no legal action, them simply coming to town, calling a press 
conference, reading their conclusions and turning around and going 
home. We tried to grab for air, you know, to say wait a minute, 
that is not true. But there was no where to grab. They either ought 
to have the nerve to stand and, you know, give us an opportunity 
to respond or not issue these kinds of reports. 

Mr. McIntosh. I appreciate that, I think this would be an appro- 
priate inquiry for us to take this information and put it to EPA and 
find out what their justification is. Maybe, Tom, you can join us in 
that. 

Mr. Latham. Thank you. 

Mr. McIntosh. Well, thank you all. 

Mr. Dornan. One comment, Mr. Chairman. Up in New Hamp- 
shire, less than 2 weeks ago, there was a gathering of a lot of envi- 
ronmental groups from New England. There must have been like 
eight or nine of them. And the principal sponsor of a Presidential 
forum group was the wildlife — ^New Hampshire Wildlife Associa- 
tion. They invited all of the nine candidates and I was the only one 



85 


who showed up. I thought they all were going to be there, or most 
of them. And the hostility of all those groups toward the Repub- 
lican party was peculiar. They were shocked at my respect for the 
environment, my involvement with animal rights, amendments 
that I had passed years ago as a freshman to protect and save the 
pere^ine falcon. I told them about one of my grown daughter’s ac- 
tivities with some animal welfare groups. Then, I said something 
similar to what you said about — or what Gil said about we all 
share the planet. I just had a 10th grandchild born within the 
week and I said I want clean air for Molly Dornan. I want clean 
water for her. We all do. 

Well, I was immediately followed by Carol Browner, head of 
EPA, and the next day was A1 Gore, the Vice President. He got na- 
tional press coverage the next day, she got some the night before. 
I was grateful they did not beat up on me as the only Republican 
who dared to come into the lion’s den. And one of the tragedies 
was — and I am not being partisan in saying this. It was the level 
or rhetoric by Carol Browner, head of the EPA. It was more like 
a Saturday Night Live skit of what our party was trying to do to 
the environment, to poison our grandchildren. I am a classmate of 
A1 Gore’s from 1976, an interesting class. Bob Walker in our Con- 
gress now is retiring. But it is Dan Quayle and Al Gore and Leon 
Panetta. I have always gotten along with Al Gore as a classmate, 
but his rhetoric the next day was also inflammatory and divisive 
in the extreme. That is why these hearings will have a difficult 
time in the dominant media trying to do what is fair and why these 
hearings are so important. We have got to hear from good Amer- 
ican citizens under oath giving straight truth so that we can cut 
our way through this irfflammatory rhetoric that the dominant 
media, without ascribing any evil motives to them, just is, you 
know, screaming fire. It sells newspapers and it sells soap on TV. 

But we are all protective of the environment and I do not know 
how my party is going to fight back and re-establish what I laid 
a claim to that night and that was Teddy Roosevelt’s conser- 
vationism. We are not too far from South Dakota where he is up 
there as one of the four Presidents on Mount Rushmore. The root 
word of conservative is to conserve and that is where you get the 
word conservationist. So we have really got our work cut out of us 
to try and have hearings like this, seek the truth, write good law 
that do just what all of you want; protect the water; protect the 
land; protect the air, of course, that we breathe every day and do 
it without destroying jobs and do it in a fair way. 

Mr. McIntosh. Thank you. 

Thank you all for joining us today. We look forward to following 
up with you. We appreciate that. 

Let us now turn to our third panel of this hearing. These are la- 
dies and gentlemen who have been working in the public sector. If 
I could have Mr. Bob Hamilton who is the chief of the Sioux City 
Fire Department; Dr. Linda Madison, assistant superintendent at 
the Sioux City Community School District and Stephen Brevig who 
is general manager of the Northwest Iowa Power Cooperative; also, 
Don Meisner, director of Siouxland Interstate Metro Planning 
Council. Thank you all for joining me. 

If I could ask you all to please rise. 
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[Witnesses sworn.] 

Mr. McIntosh. Thank you. Let the record show that each of the 
witnesses answered in the affirmative. 

Our first witness on this panel is Mr. Bob Hamilton with the 
Sioux City Fire Department. I appreciate you coming. I understand 
part of what you will be telling us today is a followup on the inci- 
dent we just heard about with the explosion. 

Mr. Hamilton. 

STATEMENTS OF BOB HAMILTON, SIOUX CITY FIRE DEPART- 
MENT; DR. LINDA MADISON, SIOUX CITY COMMUNITY 

SCHOOL DISTRICT; STEPHEN BREVIG, NORTHWEST IOWA 

POWER COOPERATIVE; AND DON MEISNER, SIOUXLAND 

INTERSTATE METRO PLANNING COUNCIL 

Mr. Hamilton. Thank you, Mr. Chairman. 

First and foremost, let me preface my statement by echoing com- 
ment from the Chair and the distinguished Members of Congress 
who are here, and that being that I also am a strong supporter of 
health and safety issues for workers and also, I am extremely con- 
cerned about the environment. It is one of the reasons that I en- 
tered the profession that I did, into the fire service. I believe very 
much in human issues and so on and so forth. 

I have had two experiences with OSHA. I have outlined those for 
you in some written statements I provided to the committee, but 
I would just like to briefly discuss those with you here this after- 
noon. 

The first I will describe as a friendly intervention. What hap- 
pened was, we had a situation where 

Mr. McIntosh. Just so you will know what is happening, we 
have not distributed copies of your testimony. Could we make those 
available to each of the committee members? Excuse me, Mr. Ham- 
ilton. 

Mr. Hamilton. Oh, that is OK. 

The Sioux City Fire Department is the only fire department in 
the northwest quadrant in the State of Iowa that has a hazardous 
material team, an active, on duty, full-time, paid, active hazardous 
material team that does respond to emergencies that threaten ei- 
ther the public safety or the environment. We respond within the 
jurisdictional limitations of the city of Sioux City. However, we will 
respond to mutual aid requests, as is a prevalent practice in the 
fire service to mutual aid calls primarily rural squads. We have 
done that for sometime as well. 

The first incident that we had an opportunity — that I had a per- 
sonal opportunity to have some intervention with an OSHA inves- 
tigator was a result of our hazardous material team being called 
to a hazardous material situation at a local meat processing plant 
where a small amount of ammonia had been released and some of 
the workers there had been injured. As a matter of fact, we had 
to go in and rescue actually one of the workers out of there. I am 
not sure how the investigation by OSHA was initiated, whether it 
came through an employee complaint, whether it is the standard 
practice from OSHA to investigate worker injuries in these types 
of incidents. But in the broader scope, we were on scene. Our haz- 
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ardous material program became a secondary part of the investiga- 
tion. 

I would characterize that investigation as being very profes- 
sional, very straight-forward and was done, I believe, in a very ade- 
quate manner. The investigator came to our location, came to the 
Sioux City Fire Department, came to the headquarters. He in- 
spected our operating procedures. He inspected under 1910.120 
(Q) — FR 1910.120(Q). He investigated and inspected our written 
mask program that we are required to have, mask meaning self 
contained breathing apparatus under 1910.134. And at the end of 
it, the conclusion — to make a long story short, the conclusion was 
he gave us a clean bill of health. This occurred in 1991. 

The regulations that govern fire service and other emergency re- 
sponse or public safety officials in the area of hazardous materials 
was adopted by Congress and officially became part of the statute 
in 1989. We had believed at that point in 1991 — we were grateful 
and thankful that we were at least in compliance at that particular 
moment. 

The second involvement that we have had with OSHA was a re- 
sult of the Terra incident. The portion our hazardous material 
team — maybe just to set the stage for you and I will be as brief as 
I can here. We were on scene for 11 days down there trying to as- 
sist Terras hazardous material technicians and their officials, other 
local fire jurisdiction officials, other State resources and agencies 
that all played a role in trying to mitigate this terrible tragic event 
that occurred on December 13, 1994. 

At the conclusion of our involvement there several days later, we 
received a call from OSHA that they would like to come up based 
on a complaint that was filed by one of our employees. The OSHA 
investigator asked to and wanted to interview several of the mem- 
bers of our hazardous material team. We provided that exposure 
for that individual at that particular time. The initial characteriza- 
tion of this individual was, I would again characterize as somewhat 
friendly. He did interrogate several members of our hazardous ma- 
terial team, and based on that initial investigation, he concluded 
at that time — his summarization to us was, we believe that from 
ever 3 dhing I have seen and talked to here today, that you probably 
acted appropriately, but there may be a couple of paper violations 
we will need to look at and try to get to the bottom of. 

The individual that filed the complaint against us, the em- 
ployee — the member of our department that filed the complaint al- 
leged 53 different violations of 1910.120(Q). It was obvious to me 
what he had done — or this individual had done — he or she, I am 
not sure — went right down paragraph-by-paragraph and basically 
said that we violated every portion of that section according to the 
regulations. 

Our subsequent visits from OSHA in the investigations were 
quite confrontational. They were at best antagonistic. The individ- 
ual took us to the point where he concluded that under 
1910.120(Q) — any of you that know anything about incident com- 
mand, I do not care whether you learned it in the military or 
whether you learned it from some other source, it is all the same. 
The term superior officer is used in the regulations. Superior officer 
to us has always been — and I have been in this business for nearly 
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28 years — is a person that has a higher rank. Iowa OSHA inter- 
preted that word to mean most qualified. It is the first time ever 
that that has ever been — that particular word underneath the reg- 
ulations has ever been moved forward. We had a consulting firm 
research the data bases of the 31 State OSHA programs, as well 
as Federal OSHA, and there has never been an interpretation with 
that word under that — or concluded that that was what that word 
meant, or ever was the intent of Congress. 

With that in place, what they said to us because we responded 
to another fire jurisdiction under a mutual aid call — even though 
in our mutual aid written agreements under State code 28(E), we 
indicate in our mutual aid agreements, which are very generic, 
that we will not take command and control of anybody else’s inci- 
dent or anybody else’s jurisdiction. Our own operating procedures 
preclude us from taking command and control of anybody else’s — 
anyone else’s jurisdiction. They indicated to us that because they 
felt when we went on scene and when the volunteer fire chief left 
the scene without our knowledge — but when he left the scene, who 
was the authority having jurisdictional control at that point, that 
we had an obligation because we were the most qualified agency 
that was on scene at that particular time. And because we were the 
most qualified and because in their judgment they felt that we 
should have at that point then assumed command and control of 
the incident, we would have been the incident commander. Based 
on that, the incident commander has various responsibilities under 
1910.120(Q). We never assumed command and control. It was 
never offered to us; we never accepted it. It was never passed to 
us in any form or fashion or shape or any other thing. But that was 
the basis for the vast majority of the citations that were issued 
against us, or based on that fact. Needless to say, you can imagine 
once that word got out in the State of Iowa and the rest of the 
country for that matter. 

The fire service was founded several hundred years ago in this 
country based on the premise that we shared resources during 
times of emergency because most departments, including ours, do 
not have the resources to mitigate every potential possibility that 
we can be confronted with. It is a general practice in the fire serv- 
ice in this State and almost every State of this Union, if not all 
States in this Union to share resources through mutual aid agree- 
ments. This ruling had the potential to totally unravel that. What 
they were saying to us is because we had — they felt that we were 
the most qualified — and I do not know how they made that deter- 
mination because later in the thing they told us we were incom- 
petent. [Laughter.] 

But irregardless of that, telling us that we were the most quali- 
fied, certainly after the fact, was a very interesting, at best to us 
anyway, interpretation of the regulations. 

There was an outcry, as you an imagine, from the fire service, 
all fire service professionals, volunteers, professionals and others 
and a combination of departments in this State. I also personally 
received several phone calls from professionals throughout the 
country that stated to me their concern for this ruling. Even 
though it is an Iowa interpretation, because of its uniqueness, it 
has a potential to be a precedent-setting ruling and therefore had 
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even national implications. Subsequent to that, we have gone 
through a series of behind-the-scenes negotiations with the OSHA 
people and subsequent to, I guess, this meeting or previous to this 
meeting, we have reached a tentative agreement with them and 
have signed off on everything. I think we ended up admitting to 
two minor paper type violations, but all of the operational viola- 
tions have been vacated. 

The concern we still have is that we still believe — and I still be- 
lieve personally that it is the belief of the OSHA staff in this State, 
and I think maybe elsewhere, that that is a correct interpretation 
of those regulations. If this event does occur somewhere else in this 
State, potentially under the same or similar type circumstances, 
they would exercise exactly the same judgment. That is a grave 
concern to me. 

It is absolutely essential from my perspective that the sharing of 
resources does not need to be discouraged. It needs to be encour- 
aged, especially in times of tight budgets and especially in times 
that all of us are currently in. We need people to collectively as- 
similate their resources together. 

I have put together some thoughts that I think are absolutely 
critical to improving the situation as it relates to our experiences, 
and maybe they will be beneficial and helpful to someone else in 
the future. I think it is absolutely essential that OSHA be changed 
from a reactive to a proactive agency in the sense that they need 
to work with employers. I am talking now strictly from the perspec- 
tive of public safety. They need to work with us proactively. I have 
personally made phone calls to them to try to ensure that we are 
in compliance. You never get an answer that says you are in com- 
pliance. They will say, well, it sounds like you are doing the right 
thing but we are not quite sure. We do not really know. We do not 
see what you are doing and all sorts of things. We need to have 
those types of relationships. 

We need to create in my estimation minimum training standards 
for OSHA investigators. I have been in this business for 28 years. 
Let me tell you something, the first thing I learned in hazardous 
material training that I took 6 years ago is there is no such thing 
as an expert. And yet, the OSHA investigator that we had, his cre- 
dentials, in my estimation anyway, were far lacking and far less 
than what my own personnel had. And for that individual to come 
in and try to determine what took place on an emergency scene 
under emergency conditions to me is just not correct. 

We need to rewrite the OSHA regulations pertaining to public 
safety agencies now in clear understandable language. They are 
vague, they are ambiguous at best, and this should be done with 
direct involvement with public agency officials that represent all 
the public safety disciplines so that we have some input into the 
regulations. 

I also believe because I think — and I am going to say this in — 
I guess I am very candid in this respect. I think we were victimized 
by a process that allows or provides for employees to abuse a privi- 
lege or a regulatory agency to try to retaliate against an employer 
for whatever the motives might be. I think there needs to be lan- 
guage created that would punish those that initiate unfounded 
complaints or abuse the current system protections. Employees 
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need to be protected, they should be and need to be protected. But 
if they abuse that privilege there should be some recourse. There 
should be something that that employee should sustain some type 
of damage for that type of practice. We should encourage mutual 
problem-solving and pursue arbitration in differences rather than 
the legal system. We do not have — and I think it was very clear 
in the last panel that you had an opportunity — that I had an oppor- 
tunity to listen to, that the majority of the people do not have the 
financial resources and the wherewithal to be able to fight or to 
litigate discrepancies or differences. That came out very clearly 
when several members of the Fire Service testified before the Ad- 
ministrative Rules Committee here in the State before the State 
legislature here a few weeks ago. 

The gentleman that really touched my heart strings and prob- 
ably would everyone else was a volunteer firefighter representing 
the Iowa Firemens Association, which is a volunteer firefighter 
group. I think he very clearly explained to the committee, they do 
not have the resources. They are not in compliance. They will 
admit that they are not in compliance. They cannot come into com- 
pliance because they do not have the resources to be able to do so 
and they are absolutely terrified of OSHA. They are absolutely ter- 
rified of what OSHA can do to them if in fact one of their employ- 
ees gets — or one of their volunteer fire fighters gets hurt or injured 
or they are involved in some type of an emergency scenario or situ- 
ation like we are. I think that pretty much characterizes or sum- 
marizes my frustration in this whole process. 

Having been a public official myself for this many years, a gov- 
ernment agent, I see myself as an ambassador. I do not feel like 
I was treated like an ambassador. I made comments in the paper, 
so it is public record. I felt like, you know, I understand now what 
Gestapo tactics mean and some of the other things. You heard 
storm troopers before. If I treated my constituency, the people that 
I represent, the way that I was treated, I would not be in this job 
or this position very long, believe me. I think it is appalling that 
we have Federal representatives or agents of our government that 
treat people the way we were treated. I just think that is abso- 
lutely not acceptable to me and it should not be acceptable to any 
of us as citizens of this country. 

Mr. McIntosh. Thank you very much, Mr. Hamilton. That was 
very powerful testimony. I appreciate you coming forward and 
sharing that with us. 

Let us continue on with the panel and then we will get to some 
questions. Dr. Madison, I appreciate you coming today. I under- 
stand you are going to be tallung to us about IDEA. I serve on the 
Education Committee as well, so I am doubly interested in this. 
Thank you for coming. 

Ms. Madison. Thank you for giving me the opportunity to speak 
to you today. Today, as you said, I am going to address concerns 
that we in the Sioux City Community School District have about 
the Individuals with Disabilities in Education Act, commonly 
known as IDEA. 

It is ironic that each disabled student receives services through 
an individualized educational plan, but there is nothing individual 
about the funding of those individual plans. In one case in Sioux 
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City, a student was a danger to himself and others to such an ex- 
tent that he required the services of a full-time teacher, one-to-one, 
just for him and a full-time teacher’s assistant. In other words, two 
adults were necessary at all times in order to provide a safe edu- 
cation for this child. His weighted funds generated about $9,200 
but the salary expense alone for this child was over $40,000 per 
year. Some other social service agencies can determine when a cli- 
ent has reached maximum benefit from a program and can then 
discontinue services if continued assistance appears to be a waste 
of time and resources. That is not true under the Individuals with 
Disabilities in Education Act. This child must be educated in the 
least restrictive environment and that appears to be in a regular 
school with two adults assigned to him. Where do we draw the line 
between realistic expectations and intensive assistance from birth 
to age 21? 

Another student was severely visually impaired. This child also 
required a full-time teacher’s assistant, equipment to help her 
learn Braille, services of a teacher who specialized in teaching stu- 
dents with visual disabilities, assistance in learning to use a cane, 
and assistance of a multi-categorical teacher. This child was edu- 
cated in the neighborhood school and in the normal classroom with 
over 20 other children. The school district received about $2,400 in 
assistance for this child, while the expense for that assistance ran 
over $10,000 annually. In this situation, the student displayed 
great potential. The neighborhood school was the best placement 
for her but the funding did not nearly cover the expense. A hidden 
cost in situations like this is the necessity to keep class size lower 
so that the teachers have opportunities to work with the disabled 
children and also to provide time for regular education students. So 
a classroom that normally would accommodate 25 students may be 
held down to 20 students. 

Related services are an area of concern for educators as well. 
School personnel today are required to do tube feedings, catheter- 
izations and other related services in order for children to attend 
school. Carried to an extreme, schools could be required under the 
Americans with Disabilities Act or Section 504 of the Rehabilita- 
tion Act to provide glasses to students who cannot see well enough 
to read. Where does the responsibility of the home and other com- 
munity agencies end and where does the responsibility of the 
school district begin? That is the question we need to have an- 
swered. 

How much money should be spent in an attempt to educate a 
nearly comatose student and is that service education or is it ther- 
apy? With the arrival of assistive technologies, some students have 
been found to have great potential where we previously thought 
they were mentally disabled. Assistive technology holds great 
promise but it also holds a great price tag. 

When the Federal Government requires States and local districts 
to provide an education for all students who have disabilities, re- 
gardless of the potential for benefit, the Federal Government 
should provide the necessary financial support. Public Law 94^142, 
as originally adopted, provided States with a formula for special 
education funding at 40 percent of the national average per pupil 
spending for each student served in special education classes. Ac- 
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tual funding has remained at or below 12.5 percent. The Federal 
Government needs to honor its commitment to fund its mandates, 
or eliminate the mandates. 

School districts sometimes acquiesce to unreasonable demands 
for services because attorney fees from the resulting court tests are 
often more expensive than simply providing the service. It would 
help if the Federal Government would place restrictions on attor- 
ney fees. Administrative law judges are often sympathetic to par- 
ents. They do not understand the complexity of providing services 
to students with disabilities while maintaining a quality program 
for all students. There should be a better, less expensive way of 
handling differences. 

Special education mandates have caused the Sioux City Commu- 
nity School District to spend over $1 million more than it received 
in the area of special education, and that was for 1 year alone. The 
State will reimburse the district for about $29,000 of that $1 mil- 
lion. Where will the remainder of the money come from? Either we 
must reduce regular education programming to pay for these spe- 
cial education programs or we need to raise local property taxes. 
I have provided a sheet detailing the financial impact of special 
education in Sioux City. 

A few years ago, the visually impaired student I described earlier 
would have been educated in the State school at Vinton, lA. In- 
stead, today she is a bright, popular student attending regular edu- 
cation classes receiving support services for her disabilities. The 
IDEA worked for her, but it has not worked for all disabled stu- 
dents and it certainly has not worked for the taxpayers of Iowa. 

Thank you for giving me this opportunity to speak to you today. 

Mr. McIntosh. I appreciate it. Thank you very much for raising 
this issue. I look forward in the questioning period to talking with 
you more about it. It is a grave concern for us. 

Our next witness on the panel today is Stephen Brevig who is 
the general manager of NIPCO. Mr. Brevig, thank you for coming. 

[The prepared statement of Ms. Madison follows:] 
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94^142. as orimnsUy adopted, provided the states with a formula nr specif 
edueatton ftmding at 40 percent of the nafional average per»pupfl Spenaingto each 
student served in speeiafedueatioa. Actual fiindiag has resiaiBed at er bdow 12.5 
parent The federal government needs to honor its commitment to Smd its 
mandates, or eliminate the mandates. 

School distcicts sometimes sequicaee lie unreasoashle demoA^ for aeriteOs 
because attorney fees from the reaultitig ceuit teats are often meci ritjpen^ve than 
simply providing the unreoeenahle egvtea. H would heh>tf the fedecelgovmnment 
ireBtrietteosanthsattameyfeeB. Administrative law judges an cAen 
sympouiietletepercato. They donotuadBrstaadthecuorplexity tfpcovidlagaiervices 
to studsots with dteshilities tniile malhteiniag a bi^ quality prosaia for |ha either 
students. Thera should has better, leas expaudve way tfiesohnngdiCfertywes. 


Diatriet to ^end over one mfllbB dsOata more than it raeei'^ in the area wipecial 
edMoa tf oB - and that was for coa year atone, The state will reimbtswjQia diatriBtfer 
about 429.000 of the one arilliondfl]tote When will thanmaindsr 'eCIhaBteiisy come 
from? Buer Wb must cut general education pregrammtag to wftlraeiiie"' 
education or we must raissiocal piop er ty tanie I have provided ha 
finahdal impact of special educatianiaStauzCity. 



A few years ago, the visually hajpa te s t studeat It 

been sent to frMStata school at VtotcQ. IxiStesd,today^isabriihtind 0 iiltov 


^ ^ ***Tf TDBA^wrinrffhr.hfTi 

built has not woricA for all dteebUdatadeati and it ewtaiaty baenclk Wesiesd'fer the 
taxpaysn oflowe. Ihenk you for gtringmalhlseppartuiiity to spet^toyeu today. 




95 

SIOUX Ctl^SFBOlAL EDUCATtb^? ^ 
FtKANCES 1994-^6 

1. 1994-99 Bavenuti and Sapandltoina &r Ketlitent Pupot .. 

- Revcauea 9li;€e«.S93' ' . 

(-.) . Eamandltuta a >19 ,898390 ■ 

<a:> - Deficit 

8. TbtalBeifid*tttPupllaSezv«d • 1.997 : V 

' , ' . • ' , ‘ ‘ ' ■ i i-i'* I 

. 8. TotalN6ii‘IUaldentPupila^;«aii.«Bb . ^ 

4. Total PapfiaTuitiosedOttt to Other Asencies -95 

5. Tbtal Tuition Dollars Seotived • $429,797 < 

With $159,690 of Bectisfibleiusf 6-30-96 
' 6. Total Tuitioia Dollars Paid.<^ • $666,498 
ynk $86,542 Payable asiffe-sb-Od: 
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Mr. Brevig. Good afternoon, Mr. Chairman. I also happen to 
have the distinct pleasure of having come from Minnesota and now 
reside in northwest Iowa. So similar to Congressman Gutknecht. 

NIPCO is a wholesale electric generation and transmission coop- 
erative serving a 6,500 square mile area in western Iowa. NIPCO 
receives a portion of its power supply from a member/owner, Basin 
Electric Power Cooperative headquartered in Bismarck, ND. Basin 
Electric owns and operates over 3,000 megawatts of generation ca- 
pacity for 126 rural electric member systems in eight States includ- 
ing Minnesota and Iowa. 

The story that I am about to tell you about is a regulatory story 
that is still unfolding at this time, which we are really in great 
need of your help. The Great Plains Synfuels Plant located in Beu- 
lah, ND is the only facility in the world that manufactures pipeline 
quality synthetic gas from coal. Great Plains is owned and operated 
by Dakota Gasification Co., a wholly owned subsidiary of Basin 
Electric. Great Plains was constructed pursuant to a $1.5 billion 
loan guarantee issued by the Department of Energy. DOE issued 
the loan guarantee based upon FERC Opinion 119 which approved 
high-priced gas purchase agreements with Great Plains and the 
four pipeline purchasers and allowed the pipelines to pass these 
costs on to their customers. 

The project sponsors ultimately abandoned the project following 
its completion in August 1985. The DOE assumed operation of the 
project and eventually secured ownership through foreclosure. At 
this point in time, the Reagan administration had determined cer- 
tain assets held by the Federal Government would be more appro- 
priately held by the private sector. The Great Plains project topped 
this list and it was determined that the DOE would put the Great 
Plains project up for sale. 

The Congress instructed DOE to pursue a buyer committed to 
the long-term operation of this project so that it could acquire the 
technical, financial and environmental information that caused 
DOE to guarantee the loan in the first place, that could continue 
to gather the information from this project. 

Basin Electric’s bid was selected because it provided the highest 
value to the Federal Government. The bid provided DOE with 85 
million in up-front cash and called for DOE sharing in the reve- 
nues generated by sales from synthetic gas. Based upon the plant 
production to date. Basin Electric has saved the Federal Govern- 
ment $360 million by elimination of plant taxpayer operating sub- 
sidies. 

Shortly after Basin however purchased the facility, a dispute 
arose between Dakota and the four pipeline companies that pur- 
chased the synthetic gas output from the Great Plains plant. These 
disputes led Dakota and DOE to file a lawsuit against the pipe- 
lines. Rather than take these matters to trial, the parties entered 
into a four-party, nearly identical settlement agreement, and be- 
cause of these settlements — of the purchase — the gas purchase 
agreements, the settlements were subject to FERC approval. 

In April 1993, a group of gas distribution companies filed a com- 
plaint with the FERC claiming that the prices charged by Dakota 
for the synthetic gas exceeded those authorized by FERC Opinion 
119. This is the one — ^this is the 1981 FERC opinion approving the 
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gas purchase agreement to begin with. FERC consolidated consid- 
eration of the settlements and the complaints and then set the 
matter for hearing. 

Following the trial before the administrative law judge, the ALJ 
ruled that pipeline companies were not prudent in the settlement 
agreements. In addition, though it was clearly not within the scope 
of his assignment, the ALJ made the findings that because of the 
changes in the natural gas industry, extraordinary circumstances 
warranted — existed warranting the modification of Opinion 119. 
Based upon these findings, the ALJ modified the pricing of the syn- 
thetic gas and limited the amount of synthetic gas to be sold. 

Finally, despite the fact that FERC had no jurisdiction with re- 
spect to intrastate pipelines such as the 34-mile one that runs be- 
tween the Great Plains plant and the Northern Border Pipeline, 
the ALJ established a new transportation rate at approximately 40 
percent of the rate that had been in effect since 1985. 

To add insult to injury, the ALJ ordered that these changes with 
respect to price, output and transportation be retroactive to May 1, 
1993 and ordered that the pipelines refund their customers all 
amounts paid by the customers in excess of limitations established 
by the ALJ. Dakota estimated that these refund obligations would 
aggregate approximately $276 million from Dakota. 

If this decision of the ALJ stands, the results are tragic. The 
plant would close and 640 Dakota employees would lose their jobs, 
as well as 220 additional Basin Electric employees for a total loss 
of 860 direct jobs. In addition. North Dakota Tax Department has 
estimated that the impact of the plant closing would result in 
elimination of almost 3,900 additional full-time equivalent posi- 
tions, or a total of 4,700 jobs. 

Dakota is also now in the process of completing an anhydrous 
ammonia plant that would directly — that would direct approxi- 
mately 20 percent of the plant’s raw synthetic gas into production 
of approximately 1,000 tons per day of anhydrous ammonia. If Da- 
kota is unable to complete this facility, the market of anhydrous 
ammonia will not receive the additional supply, keeping the price 
of fertilizers at high historic levels. 

Dakota is also in the process of completing construction of a flu 
gas desulphurization scrubber which will produce 350,000 tons per 
year of ammonia sulfate fertilizer. Dakota’s production will equal 

10 percent of U.S. consumption. Loss of this new facility will also 
have an impact on the price and supply of this fertilizer. 

Dakota is also negotiating a major oil — negotiating with a major 

011 producer to construct a pipeline to sell the oil company a portion 
of its projects, carbon dioxide waste gas steam for use in tertiary 
oil recovery. The technology can double the actual total production 
of maturing oil fields that would otherwise cease production. 

The most immediate concern for the people of Iowa served by 
NIPCO is the fact that if the Great Plains plant did in fact have 
to close down because of the ALJ’s decision. Basin Electric esti- 
mates that it would have to increase the wholesale electric rate it 
charges to its members, including NIPCO, at least 13 percent and 
this would result in an increased cost to the rural consumers 
served by NIPCO of $2.16 million annually. And that also equates 
to $1.1 million annually to Minnesota. 
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Mr. Chairman, I want to take this opportunity to thank you for 
this opportunity to express our concerns about this regulatory 
nightmare. As you can see. Basin Electric, NIPCO and Dakota are 
doing everything possible to develop the full potential of this facil- 
ity under extraordinary regulatory difficulties. We appreciate your 
time and assistance and hope that you can help us in this matter. 

Mr. McIntosh. Thank you. I appreciate you bringing it forward. 
We look forward to hearing more on that. 

Our final witness on the panel is Mr. Don Meisner with 
Siouxland Interstate Metro Planning Council. Mr. Meisner, thank 
you for coming today. 

[The prepared statement of Mr. Brevig follows:] 
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Testimony of Steve Brevlg, General Manager of Northwest Iowa Power 
Cooperative (NIPCO) at e hearing to be held at Sioux City February 8, 1996, 
before Representative Dave McIntosh, Chair, U. S. House of Representatives 
Subcommittae on Economic Growth, Natural Resources and Regulatory Affairs. 

Good morning Mr. Chairman: 

My name is Steve Brevlg. I am General Manager of Northwest Iowa Power 
Cooperative (NIPCO), which Is a wholesale electric generation and transmission 
cooperative owned by 9 rural electric cooperatives and one fUll-servioe 
municipal electric cooperative. NIPCO also provides transmission service to 
another municipal cooperative providing electricity to 13 Iowa towns. Together, 
the NIPCO Power Network serves fdrms, homes and industry In a 6,500 square 
mile aree of western Iowa. The NIPCO headquarters is located In Le Mars, 
Iowa. 

NIPCO receives a portion of Hs wholesale power supply as a member of Basin 
Electric Power Cooporetlve (Basin Eleetrie), headquartered In Blsmerck, North 
Dakota. Founded in 1 961 , Basin Electric is a consumer-owned regloral 
cooperative which operates 3,304 megawetts of ele^c generating capacity. 
Basin Electric operates 2,391 megawatts of this capacity for 128 mrel electric 
member systems, Including NIPCO, in ^ eight states of Iowa, Colorado, 
Minnesota, Montana, Nebraska, North Dakota, South Dakota artd Wyoming. 
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Tha Great Plains SynfOels Plant locatad near Beulah, North Dakota, is the only 
facility in the world that manufactures pipeline quality synthetic gas from coal. 
Great Plains is owned and operated by Dakota Gasification Company (Dakota), 
a wholly owned subsidiary of Basin Electric. Great Plains was constructed 
piTSuant to a $1 .5 billion loan guarantea issued by the Department of Energy 
(DOE) pursuant to the Federal Norwtuelear Energy Research Act of t9B4. The 
balance of the cost of this 92 billion project was provided by the project 
sponsors, four of whom are affiliates of the four pipeline companies that 
purchase the plant's synthetic gas output DOE issued Its loan guarantee based 
upon Federal Energy Regulatory Commission (FERC) Opinion 1 19 which 
approved high priced gas purchase agreements between Great Plains and the 
four pipeline purchasers and ailows tha pipelines to pass these costs on to their 
customers. Basin Electric joined with tha project sponsors in developing Joint 
mine, rail and water facilities to be shared by Graat Plaina and the e^acent 
Antatope Valley Station, a 900 MW power plant than being constnicted by Basin 
Electric 

As a result of the down turn In world ewgy prices, the project sponsors 
abandoned Great Plains fbllowing its completion on August 1 , 1 985. The DOE 
assumed operation of the pr^ect and evertually secured ownership through 
foreclosure. 
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At that point in time, the Reagan Administration had taken an Inventory of 
various government assets to determine which assets held by the federal 
government would be more appropriately held by the private sector or otherwise 
result In the federal government competing with the private sector. The Great 
Plains project topped this list and it was determined that the DOE would put the 
Great Plains project up for sale. 

Seventeen firms expressed an interest in purchasing the Great Plains project 
and the DOE narrowed the field down to three bidders which included The 
Coastal Corporation, Mission Energy, a subsidiary of Southern California Edison 
artd Basin Electric. In considering the various bids, the Congress instructed the 
DOE, pursuant to Section 31 7 of Public Law No. 100-202 to seek a buyer 
committed to long-term operation of the project so that the technical, financial 
and environmental Information that caused DOE to guarantee the loan in the first 
place could continue to be gathered from the project. 

Ultimately, the Basin Electric bid was selected because it would return the 
highest value to the federal government as well as because of Basin Electric's 
commitment to the long-term operation of the ptoJecL The bid provided DOE 
with SfiS million In up-front cash and calls for DOE sharing in the revenues 
generated by selci of synthetic gas. In part. Basin Electric was successful In its 
bid because, unlike the other two finalists, it agreed to waive taking any 
production tax credits associated with the production of synthetic gas thereby 
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avoiding a continuation of the tai^yer eubaidy of the operation of this project. 
Based on production to date, this waiver has saved the federal government S360 
million. 

Basin Electric formed Dakota, a wholly owned subsidiary, which purchased the 
Great Plains facility on October 31, 1968. Shortly thereafter, disputes arose 
between Dakota and the four pipeline companies that purchase the synthetic 
gas output of the Great Plains plant. These disputes led Dakota and DOE to file 
a lawsuit against tha pipelines Over the price for synthetic gas, the amount of 
gas the pipelines are required to purchase and tha rate for compression and 
transportation of synthetic gas on the project's 34wnile pipeline. Rather than 
take these matters to trial, in February 1994 the parlies entered into four nearly 
identical settlement agreements. Because these settlements would amend tha 
gas purchase agreemante. the settlements are subject to approval of the PERC. 

In April of 1993, a group of gas distribution companies from Michigan and 
Wisconsin filed a complaint pursuant to Section 5 of tha Natural Gas Act with the 
FERC claiming that the prices charged by Dakota for synthetic gas exoeedad 
those authorized by FERC Opinion 118, tha 1981 FERC Opinion approving the 
OBs purchase aorewnents . This cornplaim etaims that (here are standards with 
respect to the price of synthetic gas in Opinion 119 independent of the pricing 
provisions of the gas purchase agreements approved by Opinion 119. Upon the 
pipelines' submission to the FERC of the settlements, FERC consolidated 
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oontidaratlon of the aetUetnents and the complaint and set the matter for 
hearing. 

A trial before an Administrative Law Judge (ALJ) Michel Levant was held during 
June and July of 1996 and the ALJ issued his initial decision on December 29, 
1995. In his Initial dedslen, the ALJ ruled that the pipeline companies were not 
prudent In entering Into the settlement agreements with Dakota and DOE. In 
addition, though it was clearly not within the scope of his assignment, the ALJ 
made the finding that because of the changes In the natural gas industry 
occasioned by vrellhead deregulation and Orders 436 and 636, extraordinary 
orcumstanees existed warranting the modification of Opinion 119. Based upon 
this finding, the ALJ modified the pricing of synthetic gas and limited the amount 
of synthetic gas to be sold under the Qas Purchase Agreement to the original 
design capacity of the synfuals plant 

Finally, despite the fdct that FERC has no Jurisdiction with respect to intrastate 
pipelines such as the one that runs between the Great Plains plant and Northern 
Border Pipeline, the ALJ established a new iransperiatlon rate at approximately 
40K of the rate thet has been in effect since 1 985. 

To add insult to Injury, although only prospective relief from and after the date of 
a FERC order Is available as a result of a complaint pursuant to Section 5 of the 
Natural Gas Act the AU ordered that these changes with respect to price, 
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output and transportation be retroactive to May 1, 1993, and ordered that the 
pipelines refund to their customers all amounts paid by the customers in excess 
of the limitations established by the AU. Presumably, the pipelines would seek 
reimbursement for these amounts from Dakota. Dakota has estimated that these 
refund obligations would aggregate approximately S276 million annually. 

This matter is now before the full FERC. Dakota, DOE and the pipelines filed 
exception to the ALJ's decision with the FERC on January 29, 1996, and the 
customer group's exeaptions are due on February 20, 1996. A copy of DOE's 
exeaptians is included with my written testimony for your Information. The 
FERC In its deliberations is free to adopt the decision of the ALJ, reject his 
decision or modify it 

It is our hope that the gross errors committed by this AU will be obvious to the 
FERC and that the FERC will stand by the commitment made to the Great Plains 
project in Opinion 1 19 as the continued operation of that facility is at stake. 
Clearly if this commitment is not honored, it would put a chilling effect on future 
privatization efforts of the federal government as potential purchasers in a 
private sector would be ooncamed as to whether or not they could rely on 
receiving the same regulatory treatment as their federal government 
predecessor. A more immed iate concern to the people served bv NIPCO Is that 
If the Great Plains plant didJn fact have to be dosed b ecauaa of this AU^a 
decision. Bas in Electric cstimetas that It would have to increase the wholesale 
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rate it charges H« membsfs at least 13% from 39.7 mill« to 44.9 millg. This 
would reault i n an Increase coat to tha fur ai consumers served bv NIPCO of 
S2.16 millioo-apouallv . 

Mr. Chairman, that concludes my prepared remarks, however, if there are any 
questions I would be happy to answer them. In addition, hare with me is Mark 
Foss, General Counsel of Dakota. 
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Mr. Meisner. Mr. Chairman, thank you for the invitation allow- 
ing me to be here. 

I am Don Meisner and I direct SIMPCO which is an organization 
of 70 local governments in Iowa, Nebraska and South Dakota. We 
are very seriously — very serious about our concerns on mandates to 
the local governments. Some of those have been expressed at the 
table here earlier by this panel and other panels before you. 

I also serve on and am the Chair of the Iowa Advisory Commis- 
sion on Intergovernmental Relations and we have completed 2 
years of intensive study of regulations on local governments and 
businesses in Iowa. We have many specific examples I can share 
with the staff at this time or at a later time. 

We, in our studies in Iowa, have made many recommendations 
to the Iowa legislature and we are rolling back some of the unnec- 
essary mandates such as the underground storage tank issue as 
talked about by Mr. Marr earlier. Generally, we have come to some 
concerns that we think that we should consider as Federal and 
State regulatory agencies. We believe there should be a morato- 
rium on new mandates on local governments, businesses and in- 
dustry. There should he a periodic review of mandates to make 
sure that they are working and the excessives that you have heard 
here today are not repeated. Every mandate should have a funding 
mechanism. We simply cannot absorb any more mandates at the 
local level. The mandate rulemaking process must include those 
people who the mandate affects, and it certainly has not in many 
cases in the past. 

The Federal Advisory Commission on Intergovernmental Rela- 
tions has just released a very interesting report on the role of Fed- 
eral mandates in intergovernmental relations. I submit that to you. 
The summary of that is included in your material today. They 
make several specific recommendations repealing provisions in sev- 
eral laws that extend coverage to State and local governments, pro- 
viding flexibility in others and providing funding in others. 

Some specific examples. Under the Safe Drinking Water Act, the 
city of Sioux City, for instance, currently spends $90,000 in the 
water testing and that is growing at about $10,000 per year. The 
level of expenditure by the city of Sioux City would be much higher 
than that had they not significantly invested in the laboratory and 
equipment. In addition, because of the primacy issue with Iowa De- 
partment of Natural Resources from the Environmental Protection 
Agency, a fee of $13,000 per year is paid to Iowa DNR as another 
cost to the local users of water. 

The village of Concord, NE, a little smaller, population of 135, 
last year spent $2,011.01 on water testing. That was a big issue of 
a meeting we had in Nebraska last week. It is a very interesting 
issue. 

The city of Sloan, lA, south of us, spent $972 in their 1994-1995 
budget and $7,000 in the current year budget. That is happening 
all over. It is not just Iowa. It is Nebraska, South Dakota and it 
is out of hand. Many of these tests are simply not needed from our 
opinion. 

Another example, the Siouxland Regional Transit System is a 
rural transit system that we operate for a private — or a public cor- 
poration. We expect to spend $10,000 this year for drug and alcohol 
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testing of our 59 part-time drivers at about $70 — well, exactly 
$76.50 per test. We will be expending over $2,500 in administrative 
costs in the paperwork, plus the staff time it is taking for training 
and implementing of these rules. The testing for these small rural 
transit systems clearly is not needed, in our opinion. 

We have hundreds of examples like this for you. I could give you 
some rather humorous ones of implementation of some of the tests 
that are required under the Endangered Species Act in looking for 
the American Burrowing Beetle and spending $30,000 in looking 
for that thing under one of our public projects. Or the Home Mort- 
gage Disclosure Act we are the depository for, or the Flood Insur- 
ance Act, or the Storm Water Drainage Permit proposal that would 
be an absolute disaster for small communities. I will be glad to 
share any of our additional examples with your staff or you. 

[The prepared statement of Mr. Meisner follows:] 
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February 8, 1996 


U. S. House of Representatives 
Subcommittee 
on 

National Economic Growth, Natural Resources, 
and Regulatory Affairs 
Sioux City, Iowa 

Congressman Tom Latham, Committee Members: 

The Siouxland Interstate Metro. Planning Council (SIMPCO) 
is concerned with unfunded mandates. We are concerned with 
federal mandates on state and local governments, business, and 
industry. We believe that federal mandates have grown to be too 
far to costly and burdensome. 

I serve as a member and chair of the Iowa Advisory 
Commission on Intergovernmental Relations (lACIR). The lACIR 
have been studying state and federal mandates on local 
government and business for the last two years. The Iowa 
Legislature has and is addressing several of the recommendations 
of the lACIR. Mcmy of the mandates that we have considered are 
federal in origin. State agencies implement or enforce many of 
these mandates. 
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My comments address general and specific concerns. 

General Concerns 

1) There should be a moratorium on new federal mandates on state 
and local governments, business, and industiy. 

2) There should be a periodic review of existing mandates. 

3) Mandates on state and local governments should have a funding 
mechanism. 

4) Mandates and rule making processes should include input from 
those affected. 

The federal Advisory Commission on Intergovernment 
Relations (ACIR) recently completed and released a report on 
mandates. Their report. The Role of Federal Mandates in 
Intergovernmental Relations, contains many accurate obser\ ations 
and sound recommendations 

The ACIR recommends repealing the provisions in se\ eral 
laws that extend coverage to state and local governments. They 
also recommend modifications in other laws to accommodate 
budget and administrative constraints on state and local 
governments. The also recommend revising other laws to provide 
greater flexibility and increase consultation. A summary of the 
ACIR recommendation is attached. 


•The City of Sioux City and costs of the Safe Drinking Water Act. 
Lab costs are approximately $90,000 per year and are growing at 
approximately $10,000 per year. The level of expenditure w ould 
be significantly higher if the City of Siou.x City had not invested in 
their own lab equipment. In addition, the City pays the Iow a 
Department ofNatural Resources a fee of approximately $13,000 
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per year to pay for state water testing “primacy” from the 
Environmental Protection Agency. 

•The Village of Concord, Nebraska (population 1 35) spent $2,01 1 
for water testing in 1995, up from $584 in 1994. 

•The City of Sloan, Iowa (population 938) spent $972 in their 94- 
95 budget year and expect to spend $7,000 in 95-96. The fee to the 
Iowa Department of Natural Resources is $ 1 32 in 95-96. 

We beleive most of these tests are not needed. 

•The Siouxland Regional Transit System expects to spend $10,000 
in the current year for drug and alcohol testing of its 59 drivers at 
$76.50 per test. We estimate it requires approximately $2,500 per 
year in administrative expenses of these requirements. Additional 
resources were expended in the training necessary for 
implementation of these regulations. 

This testing is not needed for small rural transit systems. 

These examples can be multiplied hundreds of times in Siouxland. 

Don Meisner, Director 
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SUMMARY OF RECOMMENDATIONS ON INDIVIDUAL MANDATES 

ACiR's proposed recommendations fm' individval mandates can be summarized into three 
categories. 

The Commission finds that the following TnandutKii as they apply to state and local governments 
do not have a sufficient national interest to justify intruding on state and local government 
abilities to control their own affiirs. While the Commission does not take issue with the goals of 
these mandates, it believes that achieving those goals can be left to elected state and local 
officials. Unis, ACIH recommendf rapealing tte provisions in these laws that extend 
covert^ to state and local govenunents. 

Fair Labor Standards Act 

Fondly and Medical Leave Act 

Occupational Sttfety and Health Act 

Drug and Alcohol Testing of Commercial Drivers 

Metric Conveision for Plans and Specifications 

Medicaid: Boren Amendment 

Required Use of Recycled Crumb Rubber 

The Commission finds that the following mandates are necessary because national policy goals 
justify their use. However, the federal share of the costs should be increased or the stringent 
requlicments and deadlines imposed on state and local governments should be relaxed. These 
mandates impose substantial costs on state and local governments as a result of requirements that 
are unnecessarily burdensome. Thus, ACIR recommeads retaining these mandates with 
modifications to accommodate budgetary and administrative constraints on state and local 
govemments. 

The Clean Water Act 

IndMdtuils with Disabilities Education Act 
Americans with Disabilities Act 

The Commisrion finds foe following mandates are related to acceptable national policy goals, 
but they should be revised to ]mvide greater flexibility in implementation procedures and more 
participation by state and local governments in development of mandate policies. Thus, ACIR 
recommends revising Aese mandates to provide greater flexibility and increased 
coniultatian. 

The Side Drinking Water Act 
Endangered Species Act 
The Clean Air Act 
Davis-Bacon Related Acts 
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COMMON ISSUES IN FEDERAL MANDATES 


ACIR's review of ousting mandates found a numbo of common issues that are troubling federal, 
state, and local government relations. These issues and ACIR's proposed recommendations to 
address them include: 

1. Detailed procednrai requirements. State and local govenunents are not given flexibility to 
meet national goals in ways that best fit their needs and resources. The iinpositian of exact 
standards or detailed lequiremenls, in many instances, merely increases costs and delays 
achievement of the national goals. The federal role in implementation should be to provide 
research and technical advice for those governments that request it, but, in general, state and 
local governments should be permitted to conqtfy with a mandate in a manner that best suits 
their particular needs and conditions. 

2. Lack of federal concern about mandate costs. When the federal government imposes costs 
on another govenunent widiout providing federal funds, the magnitude of costs is often not 
considered. If the federal government has no financial obligation, it has little incentive to weigh 
costs against benefits or to allow state and local governments to detennine the least costly 
alternatives for reaching national goals. The federal government should assume some share of 
mandate costs as an inceruive to restrain the extent of the mandate and to aid in seeking the least 
costly alternatives. 

3. Federal failure to recognize state and local governments' public accountability. State 
govanments often ere trMted as just another interest group, as private entities, or as 
administrative arms of the federal government,, not as sovereign governments with powers 
derived fiom the U.S. Constflution. Local governments, despite the important role they play in 
delivering government services, have been gjvcn even less consideration. Non-governmental 
advocacy groiqis’ views have sometimes been given more attention than those of stale and local 
govenunents. Federal laws should recognize that state and local governments are led by elected 
officials who must account to the voters for their actions, jiat as the President and Members of 
Congress. 

4. Lawsuits by individuals against state and local governments to enforce federal mandates. 
Many fedeial laws pennit individuals or organizations to sue state and local governments over 
questions of compliance, even though a federal agency is responsible for enforcement. Federal 
laws, however, are often written in such broad terms, it is not clear what is required of federal, 
state, and local officials. In these circumstmices, permitting litigation brought by individuals 
sulgects state and local govenunents to budgetary uncertainties and substantial legal costs. 
Because the federal agency te not directly involved with the costs and problems of this litigation, 
it has little incentive to propose amendments that would clarify the law’s lequimnents. Only the 
federal agency retponsible for enforcement of a law should be permitted to sue state and local 
governments. 
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5. Inability of very (mail local governments to meet mandate standards and timetables. The 
requirements for many fodersd man^K are based on the assumption that all local govemnients 
have the financial, admimsbative, and technical resources that exist in large govenunents. Many 
vei^ small local govenunents have only part-time stal& with little technical caffabillty and very 
limited resource bases. Extending declines or modifying requirements for these small 
geyemments may have minimal adverse effects on the achievement of overall national goals hiit 
m^ make it pos^c for such governments eventually to comply. Deadlines should be extended 
a^requiremeids modified far very small heal governments. 

6. ';Lack of coordinated federal policy with no federal agency empowered to make binding 
d^lons about a mandate's requirements. There are mandates that involve several federal 
'Bgaicies. ;Thi3 has resulted in confusion about what the law requires and how state and local 
governments ctm know when, they are in compliance. In addition to making, state and local 
governments aware of mandate requirements, federal agenmes should explain the reasons for the 
mandate and should assist in taking the actions necessary for implementation, .d siitg/s federal 
agency should be designated to coordinate each mandate's implementation and to make binding 
decisions about that mandate. 
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Mr. McIntosh. Thank you, Mr. Meisner. I will take you up on 
that. One of the things I have found in talking with people about 
this problem is, if you go through a dry analytical description of it, 
your audience goes to sleep because it is regulations and their eyes 
glaze over, but if you can show them some of the ridiculous as well 
as the serious examples, it drives the point home. So, I am always 
looking for new examples of stupid regulations and there seem to 
be many of them. So, thank you, I appreciate that. 

A real quick question for Dr. Madison. You talked about the 
IDEA Act and we have looked at that in the Education Committee 
and have some reform legislation in that area. Another problem 
that I have heard with that regulation was that teachers felt it 
made it difficult for them to do a good job teaching students who 
were not handicapped. Everyone wants to see handicapped stu- 
dents have an opportunity to learn and an opportunity to be full 
members of our society, but the teachers felt that it was making 
their job, if not impossible, much more difficult with the other stu- 
dents in the classroom. Has that been your experience as well? 

Ms. Madison. Yes, some teachers do feel that way. They need to 
make accommodations for all students obviously. That requires ad- 
ditional training for teachers who may have started in the profes- 
sion 20 years ago. The other thing is, we are looking at efficiency 
in education trying to make the best use of tax dollars. So, if you 
have students who learn at an average to above average rate of 
speed, they do not have difficulties. You can have 25 to 30 students 
in a classroom, when you place a severely disabled student into one 
of those classrooms for half a day or so, you have a serious problem 
with the amount of education the teacher can provide. So then the 
solution is to provide a one-to-one assistant and that is expensive. 

Mr. McIntosh. And the other aspect of that I have heard was 
the inability to remove problem children if they come under one of 
the categories in the IDEA. The teacher felt they could not dis- 
cipline the classroom adequately. 

Ms. Madison. That is a concern. If you have a student that is 
not receiving special education services who has a discipline prob- 
lem, you can deal with that discipline problem swiftly which is usu- 
ally appropriate. With a student receiving special education serv- 
ices, you need to call the lEP team together; they need to deter- 
mine whether the action was related to the student’s disability or 
not and after that discipline is applied. It takes time to get that 
lEP team together. 

Mr. McIntosh. Meanwhile the rest of the students may be dis- 
tracted. 

Ms. Madison. And may wonder why one student was disciplined 
right away and another student appears to have nothing happen- 
ing. 

Mr. McIntosh. Let me ask you another question. I just cannot 
resist to see if you have heard this. As I was touring some of the 
schools in my district in Indiana some of the kids came up to me 
and started talking about — that one school that they called it crazy 
checks and another school it was funny money. Have you heard 
that from the kids? 

Ms. Madison. No, I have not heard that at all. 
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Mr. McIntosh. What it turned out to be was payments to their 
parents under the Social Security Disability portion, the SSI provi- 
sions. They were labeled learning disabled, and as a result, their 
parents were getting a monthly payment. The teachers then ex- 
plained that the kids acted a little bit crazy once in a while, were 
certified as learning disabled and the parents were pushing them, 
the school to make that certification even when the teachers 
thought it was not appropriate. This was shocking to me as you 
might imagine. But it was something that the kids were talking 
about very freely with visitors to the school. 

Ms. Madison. I have heard about that in other States. We have 
seen a little push from parents in that direction, but that is not a 
significant problem in Sioux City. 

Mr. McIntosh. That is good. It is a dumb idea for the Govern- 
ment to create incentives for parents to want their kids to be learn- 
ing disabled. 

Thank you very much for your testimony on this. 

Ms. Madison. You are welcome. 

Mr. McIntosh. Mr. Hamilton, I really appreciated your testi- 
mony as well and the forthright and candid nature in which you 
explained the problem there with OSHA and the way it would have 
severe consequences with your ability to work with other depart- 
ments. I look forward to making use of your testimony actually in 
talking with others about this issue. I think this too might be a 
good example where we could send a letter perhaps to the appro- 
priate officials, and in this case maybe urge OSHA at the national 
level to indicate that that should not be the policy or the interpre- 
tation of those types of regulations and perhaps forestall that con- 
cern you had that it would become a precedent. 

Those were the questions and comments I wanted to make. 

Tom, do you have any questions? 

Mr. Latham. Yes, and I understand we are working under a time 
constraint here. 

Mr. McIntosh. Yes, and we still have some people from the open 
microphone jjeriod that I want to get to. 

Mr. Latham. Right. I would love to pursue this more. 

Mr. Hamilton, I just want to congratulate you on the fabulous job 
you not only did with Terra, but I think my other colleagues should 
be aware that this is the same fire department that did such a mi- 
raculous job with the United flight several years ago here in Sioux 
City. It was nationally recognized for not only heroic efforts but 
what a fabulous job you did at that time. This is extremely unfortu- 
nate as far as I am concerned. 

The meat processing plant situation, when did that occur? 

Mr. Hamilton. 1991. 

Mr. Latham. 1991. Have you noticed — apparently, you have no- 
ticed some change in OSHA since then — their attitude? 

Mr. Hamilton. Well the regulation verbiage has not changed at 
all. I believe personally it was due to the circumstances that the 
investigation was initiated under. The first one was a non-hostile, 
friendly type. We were a different — ^we were not the target, if you 
will, of the investigation. We were merely involved as a part of the 
investigation in a broader scope. The second incident we had, Mr. 
Latham, was related directly due to an employee complaint alleg- 
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ing some 53-odd violations of the hazardous material regulations. 
So the scope of the investigation was completely different in the 
1994—1995 investigation. 

Mr. Latham. I have had many constituents tell me they think 
the attitude in that agency has changed dramatically, that they 
have reversed their role from being one of — we talked today about 
being proactive rather than reactive. That they are now coming in 
with the intention of finding people and looking for violations rath- 
er than trying to help with the safety of the workplace. I just want 
to emphasize to the chairman and everybody on the committee that 
this is a very, very significant incident. Nationally, it is going to 
very much affect not only all the relationships here in Iowa but 
across the country when we talk liability wise and everything else 
in the communities. It really opened the gate up for a lot of dif- 
ferent interpretations of what should be very clear. I thank you 
very much and your suggestions are excellent. 

Dr. Madison, I just wanted to ask you; in your testimony, you 
talked about there are other social — that you are not a social serv- 
ice agency, or at least, you were not intended to be. There are 
agencies who determine when a client has reached maximum bene- 
fit in their system. How do they make that determination and how 
would you suggest maybe in the school system that you could make 
a determination like that? 

Ms. Madison. I do not know how they make that determination. 
That would be a new concept to us. During one of the earlier pan- 
els, a comment was made that government should look at the cost- 
benefit analysis sort of concept. Maybe that is what we should do. 
I do not have a formula for that, but we would sure be happy to 
look at it. 

Mr. Latham. Could you give us examples of possibly — and I real- 
ly appreciate the fact that you brought out a very positive story in 
your testimony of something where it had been successful for a stu- 
dent who had a certain disability and was able to mainstream and 
was very successful. I am very sensitive to that also. Could you 
give us an idea maybe of some of the duties or services that you 
are asked to provide for some of the students possibly that maybe 
you would not expect in the school system? 

Ms. Madison. Well, I think the tube feedings and the catheter- 
izations are two things. We have medically fragile students that 
are in regular schools and appropriately so. I mean, I think they 
need to be in school. But we are providing what is traditionally 
health services and that is a difficult thing for schools, I think, to 
do. 

Mr. Latham. You think of yourself as an educator and not a 
medical provider in that regard. 

Ms. Madison. Right. 

Mr. Latham. Thank you very much. 

Steve, in the interest of time, I want to ask you what — and 
maybe Mr. Foss would know too — what the status is today — right 
now, in your situation, what is the time table coming up as far as 
getting any resolution? 

Mr. Brevig. Why do I not have Mark — I have got Mark Foss 
with me who is the general counsel with Dakota. He has been — 
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he just came back from Bismarck and he is here to give us the clos- 
est update. 

Mr. Latham. Use the microphone, if you would. 

Mr. Foss. Thank you. 

There has been a meeting with the Secretary of Energy and obvi- 
ously this problem started with a lawsuit in 1990, and the settle- 
ments were entered into 2 years ago. In the real world, of course, 
people enter into settlements, the deal is cut and you go on with 
your life. Here, of course, we had to submit it to the FERC, the 
FERC set up a 2-year schedule to decide it. I think the parties have 
come to the realization that perhaps a solution that is worked out 
with the parties is going to he more timely than waiting for the 
FERC to act. The ^cretaiy has suggested that DOE act as coa- 
lescing party, if you will, to see if negotiations can get started 
again. We have, in fact, scheduled a meeting with the ratepayer 
group at the end of the month. So, we are hopeful that a settlement 
could bring this situation to a close. 

Mr. Latham. Thank you. 

Mr. Brevig. The actual decision is back at FERC right now. So, 
FERC is going to have to make a decision based on the rec- 
ommendation of the administrative law judge. So we think that is 
going to happen sometime in? 

Mr. Foss. 1996. 

Mr. Brevig. Yes. 

Mr. Latham. I thank you very much. 

Don, just very briefly; are we still testing in Iowa for pineapple 
herbicides and things in our water systems here? 

Mr. Meisner. Some of those have been turned back because of 
the actions in Iowa emd Nebraska and your actions. But, we really 
do need to put some sense in that because we need clean water. 
We are not arguing about that, hut there has got to be a limit. 

Mr. Latham. But it is — emd we are trying to get some help in the 
reauthorization of the Safe D rinkin g Water Act. We have been 
working very hard as far as targeting the rural areas. My town of 
168 people, you know, I think next year is going to be expecting 
$4,000 or $5,000 to test their wells, I guess. So it is a huge issue 
to a small town. 

Thank you very much, Mr. Chairman. 

Mr. McIntosh. You are quite welcome. Was this pineapple herbi- 
cide because of the name Dole being so prevalent in Iowa? [Laugh- 
ter.] 

Mr. Latham. Would you like to talk about Dole pineapples for a 
while or whatever? 

Mr. Gutknecht. You better do it before Mr. Doman comes back. 
[Laughter.] 

Mr. McIntosh. Well, thank all of you for joining us. Oh, Mr. 
Gutknecht, do you have any questions? 

Mr. Gutknecht. Just ever so briefly, Mr. Chairman. The more 
I hear, the more I eun struck with this basic notion. In fact. Con- 
gressman Doman and I were talking as an eiside, particularly as 
Dr. Madison testified, about a book that is now being circulated en- 
titled “It Takes a Village” and how there — there seems to be a 
growing attitude — or we are trying to define what the vill^e really 
is. I was really struck by your testimony because it reminded me 
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of something that we need to ask ourselves once in awhile and that 
is, who really cares more about those kids? Folks from Washington 
who have never met the kids or the people who live here, who work 
here and the parents? Somehow, we have gotten this notion wrong 
that there is more caring and more compassion and more concern 
than there is out here. Every day on the news, we see examples. 
I’m glad that Congressman Latham reminded us of the DC-10 inci- 
dent that happened here in Sioux City, only to have that very same 
department — which I think everyone in the Unites States who 
watched that whole thing — it seems like it was replayed again and 
again and again and the actions of your department. And then to 
be called incompetent by your own Federal Government is — it 
strikes me that somehow we have got to get back to some basic 
common sense. And more importantly, we have got to remind our- 
selves that people who live and work out here in the Great Plains, 
you know, we care about people too. We care about the environ- 
ment. And all care and compassion in the village does not nec- 
essarily have to be centered in Washington, DC, to care about these 
people. 

We have got a big task ahead of ourselves because there is a 
mindset that is difficult to change. We have been told by some of 
the agencies in some of these hearings that they understand they 
have problems and they have undertaken some phone etiquette 
programs and so forth to try and be more consumer friendly. I am 
somewhat dubious as to whether or not those efforts will ever real- 
ly bear fruit as long as they are predicated on the basic notion that 
people out here do not care about people and do not care about the 
environment and do not care about anything else. Somehow, we 
have got to get back to the notion that the founding fathers started 
this whole experiment with. 

The testimony here has been just excellent, Mr. Chairman. I do 
not really have any questions. I thank you all. 

Mr. McIntosh. Yes, thank you very, very much. I appreciate it. 
It has been tremendously helpful to us. 

At this point, we will move to the open microphone section of the 
hearing. This is something a little bit unusual for congressional 
hearings where we invite people who are from the audience and 
would like to share their testimony with us. What I will do is call 
the names of four people at a time. If you could come forward then 
and we will administer the oath. I will ask each person to testify 
for 3 minutes or less and any additional remarks we will accept in 
written testimony. 

The first four names that were given to me by the staff were Mr. 
Tom Pittman; Mr. Ken Streck; Ms. Barb Renfro and Mr. Daniel 
Cougill. If you would all please rise. 

[Witnesses sworn.] 

Mr. McIntosh. Let the record show each of the respondents an- 
swered affirmatively. 

I appreciate you participating in this hearing. Your testimony 
will become an official part of the record of this congressional hear- 
ing. Mr. Pittman, would you please lead off. 
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STATEMENTS OF TOM PITTMAN; KEN STRECK; BARB RENFRO; 

AND DANIEL COUGILL 

Mr. Pittman. Good afternoon. My name is Thomas Pittman and 
I am the dairy procurement manager for Wells’ Dairy. I have been 
in this capacity at Wells’ Dairy for 2 years and I was previously 
employed by the U.S. Department of Agriculture as an auditor in 
the Federal Milk Marketing Orders. I did that for 7 Via years. 

The reason why I am here today is, I would like to inform you 
of some of the regulatory issues concerning the dairy industry and 
the Federal orders. Also, I would like to touch on a few of the pos- 
sible ramifications of the additional regulation from the proposed 
farm bill that is in the House right now. Because of my work his- 
tory, I am fully aware of what is going on with these regulations 
and what potential regulations could mean to processors like Wells’ 
Dairy. 

First, I would like to start off with — the current Federal order 
regulations do not allow the processors and the dairy producers an 
opportunity to set up pricing contracts. We have a competitor to 
the north of us that is not regulated by the Federal orders that do 
have pricing contracts for their producers. They have a waiting list 
for producers 100 names long, waiting to get on. We at this point 
have to follow announced prices by the Federal orders. Wells’ Dairy 
does not have an option to be regulated. We have to be regulated 
because we do bottle milk. If we do not pay the minimum order to 
these producers, the Federal order will come in and force us to by 
imposing fines or possibly a prison sentence to any of the individ- 
uals involved. 

Our idea of the set up of a pricing contract is to — hidden objec- 
tive is to hit that average market price for a year for our producers. 
Some months that price is going to be lower than the announced 
price and sometimes it is going to be higher. When the market ad- 
ministrator announces the market price for the month, and if we 
would happen to fall below it, we would be forced to pay that. This 
is one of the reasons why we are reluctant. 

One of the main reasons producers like to have a contract price, 
they are getting to the point where their margins are getting so 
tight, if they can go to their banker and say here, I have got a con- 
tract price for the next 12 to 24 months for my milk. I need this 
much cash to make my cash-flow. They can easily obtain their op- 
erating loans. Especially with newer producers that want to start 
out or expand, they are the guys that are looking for it. 

One of the other things I wanted to touch on was the possible 
ramifications of the current farm bill. Right now in present form, 
this bill Would create a lot of chaotic conditions for the industry. 
Fortification of milk solids, creating a Class I pool, creating a Class 
IV pool, increasing support prices and make allowances and artifi- 
cially creating these high fluid milk prices are all examples of in- 
creased regulation, and all of these examples are part of the farm 
bill. 

Wells’ Dairy would pay over $9 million more in increased ingredi- 
ent cost just for the fluid milk portion alone, and we would be 
forced to pass this along to the consumers here in this local area. 
I do not ^ow if our consumers are willing to pay all of that. To 
top it off, our consumers would be forced to pay these higher prices 
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for extra solids that they have no desire for an3^ay. So at this 
point, Wells’ Dairy has taken the stand that we are firmly against 
any action to increase these government regulations. We would like 
to see them move toward deregulation. I believe this would benefit 
the consumers, our dairy producers and the dairy processors in 
total. 

Thank you. 

Mr. McIntosh. Thank you very much, Mr. Pittman. 

What I think I will do is hear from everybody on this — these four 
and then maybe see if there are questions. Tom is the expert on 
the Ag bill. 

Mr. Gutknecht. We will have him explain milk marketing. 

Mr. McIntosh. That is right. [Laughter.] 

It is impossible, if you ask me. 

Mr. Ken Streck. 

[The prepared statement of Mr. Pittman follows;] 
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Quality Dairy Foods & Ice Cream 


Good afternoon. 

My name is Thomas Pittinaa I am the Dairy ProcuroDent Manager for Wells’ Dairy, Inc. I have 
been employed by Wells’ Dairy for 2 years in this capacity. I also worked as an auditor for the 
United States Department of Agriculture in the Federal Milk Marketing Orders for 7 1/2 years. 

The reason why I am here today it to let you know of the regulatory issues concerning the dairy 
industry. Also, I would like to address the potential ramifications of additionaJ regulation from 
the proposed Farm Bill that is in the House of Representatives and the Senate. Because of my 
work history, I am folly aware of current regulation problems and what the possible additional 
regulations would mean. 

First, the current federal order r^ulations do not allow dairy producers and processors the 
opportunity to set up pridng contracts. Current federal order relations state that the dairy 
producers must be paid at least the minimum price announced by the federal order. If the 
minimum value is not paid, the processors are subject to fines and possibly a prison sentence. 

To set up a pricing contract, the objective is to hit the average market or the announced price, in 
this case, for the length of contract. Some months, the announced price will be higher than the 
contract price, and some months the announced price will be lower than the contract price. 
Currently, dairy processors would be required to make extra payments to the dairy producer when 
the announced price is fogher than the contract price. This is why processors have been reluctant 
to set up a pricing contract. 

There are two main reasons why this is a concent First, with a set price for a dairy processor 
largest cost, it takes away alot of the price volatility in milk. If the price of milk is contracted for 
the next twelve months, processors can have their prices set for that same period. 

Second reason, dairy producers are requesting a pricing contract for their operations. If a dairy 
producer knows what his milk price w^ be for the next 12-24 months, he can go to his lender and 
can show him the cash flow for his operatioo and can more easily obtain loans. Also, producers in 
other farm commodities can lock in prices in advance if they so desire. 

With the current dairy regulations that WeUs' Dairy has to follow, we have to employ four extra 
people to help prepare reports, handle the paperwork, and file our market reports. These four 
people shuffle a tremendous amount of paperwork in a one-month period. In summary, Wells’ 
Dairy would like to see less government r^ulatioo in the dairy industry. 


WELLS’ DAIRY, INC. l Oue Bunny Drive • P.O. Box 1310*LaMars, Iom 51031 • Phone: (712) 546*4000 • Fax (712) 546-1782 
r 



122 


This leads into my next area of concern. The proposed Farm Bill that is in the House of 
Representative Rules Committee. This bill, if passed in present form, would create chaotic 
conditions for all dairy processors. Fortification of fluid milk by adding milk solids, creating a 
Class I pool, creating a Class IV pool, increasing support prices and make allowances, and 
creating artificially high fluid milk prices, are all examples of increased government regulation. 
And, all of these examples are part of the House Farm Bill! 

If the House Farm Bill were to go into effect as it currently stands, Wells' Dairy would pay over 9 
million dollars a year in increased ingredient costs. We would have to pass this extra cost along 
to our customers. So in effect, the dairy processors are forced to tax the consumer extra money 
for milk that they buy. To top it off, the consumer would be buying milk that is not in its true 
natural form. The consumers would be forced to pay higher prices for added solids they have not 
expressed any desire for. 

At this point, Wells’ Dairy is firmly against any mcreased government regulations as proposed in 
the House Farm Bill. We would like to see a move towards deregulating the dairy industry. I 
believe the consumers, the producers, and the processors would all benefit if the dairy industry 
were deregulated. 
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Mr. Streck. I am Kenneth Streck and I manage the Ida County 
Rural Electric Cooperative in Ida Grove, lA. It is a small electric 
utility coop serving about 1,200 members. We too come under a lot 
of rules and regulations. 

I guess I would like to try to simplify some of things that we 
have to do. I guess I am speaking to the Federal Government here. 
I am not sure you can simplify these things for us, but I hope that 
you can help us do that. 

We consider ourselves a small business, so we feel entirely there 
are too many rules and regulations. But if we must abide by them, 
tell us in plain English what the rules say. We do not have a staff 
to go through hundreds of pages of rules and regulations so that 
we can tell what we are to do to comply. 

Most all businesses operate safety, value their employees and do 
not intentionally harm the enviromnent. It would be refreshing if 
the Office of Compliance would treat the regulated community as 
partners in our compliance efforts — and we have heard that this 
afternoon. 

Also, we are required to do many written plans. It would be very 
helpful if we had some draft models of these plans for small busi- 
ness to use. 

Also, we suggest that maybe an 800 hotline number could be es- 
tablished to give us practical correct advice. However, I want to 
stress very clearly we want to make that call without fear that our 
questions would bring about enforcement activities. 

So in closing on this little segment, I would suggest, first, be sure 
the regulation is necessary and cost effective. Second, put it in 
plain English so we can understand it. Third, provide us some draft 
models of the necessary paperwork. Fourth, give us an 800 number 
to call for advice and finally, help us comply, not just be an enforce- 
ment agency. 

I do have copies of this available for you, if you have not got 
them, right now. 

Mr. McIntosh. Thank you. I appreciate that. We would like that 
to become pEirt of the record. Yours is one of the best and most suc- 
cinct statement, I think, of the goals we have, and I appreciate 
that. Thank you. 

Mr. Latham. That is the way they are in Ida County. 

Mr. McIntosh. Well done. 

Mr. Streck. The second issue I have got to touch is a little — 
something a little different. This is a regulation that is in — already 
in the FERC and in the country where we have regulated electric 
utility service. We have kind of a monopoly. We are required to 
serve everybody but we have territorial protection, especially in the 
State of Iowa. However, FERC, the Federal Energy Regulatory 
Commission, has decided that it would be good to deregulate the 
industry. Not that we have any problem with deregulation of the 
industry, but we also have some problems with what the potential 
is for small time rural America, the small customer out at the end 
of the line. I am going to make my conunents very brief here. 

In regard to municipals and electric cooperatives. Bonds are sold 
by municipads to finance their systems and the revenues collected 
from sales of electricity to their customers are pledged to the lender 
as security for the money received for the ssde of the bonds. In the 
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rural electric cooperatives, we borrow a lot of our funds through the 
old REA, now the RUS, to finance our facilities. Revenues collected 
from sale of existing loads is collateral and security to the U.S. 
Government for these loans. If retail wheeling or open competition 
comes in the electric industry, we stand a chance or a danger of 
default if we lose our loads to competition or to cherry picking of 
our best loads. 

We also have a concern about energy efficiency. We all in the last 
10 years have really done a lot in the area of energy efficiency. But 
with open competition, we feel that these efforts will be severely 
hampered in a competitive market. 

We also have a problem with service reliability. If everyone is al- 
lowed to use our transmission grid, our distribution lines and poles, 
who will be responsible for servicing those lines and those poles 
and who will get service first? 

We also have the obligation to serve everyone, low income people, 
farmers, the grain bins that are out there, the small water pump 
loads, they are not profitable. Who is going to serve those loads in 
a competitive environment? 

The large industrial customers are pushing for retail wheeling. 
They want to be able to negotiate with multiple utilities to obtain 
the best deal for themselves. They say they need special treatment 
in order to compete in a global economy. In some instances they 
may be right; however, at whose expense are they getting the spe- 
cial treatment? I say it is the small consumer. 

So in conclusion, my recommendation would be to keep the pres- 
sure on FERC to proceed very slowly, cautiously and in the long 
range best interest of all consumers, not just the large consumers. 
America is totally dependent on electricity. The wrong decision 
today could affect our countr/s future for many years to come. 

Mr. McIntosh. Thank you very much for joining us. 

Our next panelist is Ms. Barb Renfro. 

[The prepared statement of Mr. Streck follows:] 
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RETAIL WHEELING 

Deregulations of the electric utility industry will bring about many 
challenges. The goal is competition which will bring about lower electric 
rates for all consumers. 

The evidence suggests that electricity prices could likely fall in the short 
term. The magnitude of this decrease is not clear. The probability of 
average long term retail prices rising appears larger than for such electric 
rates falling. 

Utility rates in the midwest are among the lowest in the country. With open 
access we could see our power moving out of our region forcing us to buy 
power from someone else at a much higher rate. 

In an electric industry structure that is more competitive, it is likely that 
different choices or levels of quality, reliability, and service will be provided 
at varying price levels. Customers would have the opportunity to pick 
services that best meet their needs. The actual billing is likely to become 
more complicated with charges from different companies for energy, 
transmission, distribution, and retail services. Detailed billing can lead to 
more educated choices for some customers. It can also lead to poor choices 
among customers who cannot understand all the information. 
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It is probable that expenditures for maintenance and reliability will decline. 
That a poorer quality service could result, is possible. Who will provide the 
maintenance and who receives service first when service is needed? 

Many years ago, utilities were not concerned about energy efficiency. 
However, in the past ten years it has been a different story. All electric 
utilities have been actively working on demand side management, energy 
efficient products, conservation, and education of our customers. Energy 
efficiency efforts in order to compete will be severely hampered by a 
competitive market. Utilities will be interested in peak load management but 
off peak demand side management, conservation, and energy efficiency 
types of services would decline. 

The effects of direct retail access on Municipals and Cooperative Utilities 
with regard to stranded investment are tremendous. Bonds are sold by 
municipals to finance their systems. The revenues collected from sales of 
electricity to their customers are pledged to the lender as security for the 
money received from the sale of the bonds. The rural electric cooperatives 
have borrowed money through the REA, now RUS, to finance their facilities. 
Revenues collected from sales of existing loads is collateral and security to 
the United States Government for these loans. In both instances there is 
danger of default if municipals or REC’s loose their loads to competition or 
someone cherry picking their best loads. 
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Without the obligation to serve, deregulation will put the low-income 
customer at risk. Customers who are perceived as having a high risk of non- 
payment will either not be offered service, or will need to pay a high deposit 
before service is available. 

The large industrial customer is really pushing for retail wheeling. They 
want to be able to negotiate with multiple utilities to obtain the best deal for 
themselves. They say they need “special treatment” in order to compete in a 
global economy. In some instances thej" may be right, however, at whose 
expense are they expecting “special treatment”? It is going to be at the 
expense of the little user, someone who cannot negotiate for their small 
loads. 

In conclusion, my recommendation would be to keep the pressure on FERC 
to proceed slowly, cautiously, and in the long range best interest of all 
customers. America is totally dependent on electricity, the wrong decision 
today, could affect our country’s future for many years to come. 



Kenneth Streck 
Manager 
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Ms. Renfro. Good afternoon, Mr. Chairman and distinguished 
panel members. Thank you for allowing me this opportunity to 
speak today. 

To be honest, the issue is not regulatory reform as it applies to 
the Individuals With Disabilities Education Act, IDEA, whether or 
not the Federal regulations are too excessive, burdensome or 
counter-productive. The unvoiced issue is that the student with the 
disability is viewed as a burden. Taking the punch out of the Fed- 
eral regulations will not reduce the number of students in Sioux 
City, in Iowa, in the United States. It will only result in the rever- 
sal of quality education for students with disabilities. 

Logic tells us that for all students, a solid education is the foun- 
dation for successful independent adulthood. For most students, 
this process follows a form of a pyramid. A strong educational foun- 
dation peaking as adults contributing as independent members of 
a community. Too often, students with disabilities operate within 
an inverted pyramid. The most minimal of support is given to the 
foundation of education resulting in an adulthood of dependency, 
under-employment or unemployment. It is only strong implementa- 
tion of Federal regulations, as it is now written, that will allow stu- 
dents with disabilities to operate within the same pyramid offered 
to everyone else. Let us flip that pyramid for these students. 

Except for those in this room that are family members of stu- 
dents with disabilities, no one else will have to live with the nega- 
tive impact of the dilution of IDEA. Where will everyone be 5 years 
from now, 10 years from now, 20 years from now? Who will be 
there when the outcome of a newly deregulated system mirrors pre- 
1974? I do not believe Dr. Madison will be present. But as a parent 
of a. child with a disability, I will be there to pick up the pieces. 

Let history teach us a lesson. Students with disabilities were not 
welcome in schools before IDEA. The same mindset will close the 
doors again 22 years later. It was not the kindness of local and 
State entities that allowed these students into school with an ap- 
propriate education — it was Federal law. The process described in 
testimony today is a smoke screen in my belief Districts want to 
hide behind the veil of a burdensome, excessive regulation, but 
they need only to look in a mirror. It has nothing to do with their 
hands being tied with wasteful spending or constricting Federal de- 
mands. This is about valuing all students. Offering equal opportu- 
nities for quality education. 

History has also amply demonstrated how systems, if not gov- 
erned, will neglect and ban the student with the disability. The 
trust-me theory hurts the weakest among us, because contrary to 
popular rhetoric, to constantly live your life fighting city hall, 
whether it be a school district or a State agency, cannot be done 
by individuals without the uniformity of Federal regulations. If a 
person is worthwhile in Massachusetts, that same person should be 
worthwhile in Iowa and every other State. That is only going to 
hold true through enforcement and implementation of Federal reg- 
ulations nationwide. 

The trust-me theory may be all right when speaking about 
produce but not about human beings. IDEA and its implementing 
regulations are the written guarantees of appropriate education for 
students with disabilities. We would not purchase a car without a 
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guarantee, why should parents of students with disabilities trust 
local school districts to do the same when rarely they have before. 

Who truly is the culprit? The student with the disability or a sys- 
tem inadequately serving them? The system is magnifying their 
own burden. The solution should not be to reward non-compliance 
with the removal of regulations that only now supply minimal ben- 
efit. The emphasis should be on increasing that benefit by maxi- 
mizing implementation. Federal regulations set forth the param- 
eters within which State and local entities have the freedom to op- 
erate, but not to demean us or devalue a human life. 

All students need to be able to compete in the global economy. 
We cannot afford to send one uneducated or under-educated stu- 
dent into the work force. The U.S. economy is a team competing 
against economic teams from other nations. The team members are 
the graduates of our schools. The weakest team member will im- 
pact the entire effort. The success and well-being of the strongest 
team member is dependent on the contribution of all others. Edu- 
cation is not a charity, it is the future of each of us, of our country. 
What is the cost benefit of IDEA? Spend money now on education 
for all students, or spend much, much more money later. 

How can education be harmful, excessive or counter-productive? 
Education is productive. Please do not throw us back into the pre- 
depression era. Americans should not be afraid of the harm their 
government can do. We truly need a kinder and gentler nation. 
Who should judge whether a child is worthy of education? Who 
judges a 5-year old’s potential? 

In closing, I would like to tell you one more personal story to add 
to Dr. Madison’s list. My son is a 16-year-old young man with au- 
tism. When he was diagnosed, I was told he would never commu- 
nicate meaningfully nor be able to participate in society; in fact, to 
institutionalize my son. My son now — with most effort placed on 
his own shoulders — does not have an aide in school. He now is in 
advanced placement classes. He is on the honor roll educationally 
the majority of the time. He was just named to the varsity on the 
wrestling team. Here is another success story of appropriate edu- 
cation. 

Thank you. 

Mr. McIntosh. Thank you. And thank you for sharing with us 
your personal experience. I appreciate that very, very much. 

Our fourth witness on this panel is Daniel Cougill. Welcome. 

[The prepared statement of Ms. Renfro follows:] 
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CHILDREN FIRST ADVOCATES’ COMMENTS 
TO THE UNITED STATES HOUSE SUB-COMMITTEE ON 
NATIONAL ECONOMIC GROWTH, NATURAL RESOURCES 
AND REGULATORY AFFAIRS 

Let's be honest. The issue isn't regulatory reform, as it applies to the Individuals With 
Disabilities Education Act (IDEA), whether or not the federal regulations are too excessive, 
burdensome or counterproductive, the unvoiced issue is that the student with a disability is 
viewed as a "burden. " Taking the "punch" out of the federal regulations will not reduce the 
number of students with disabilities in Sioux City, in Iowa, or in the United States. It will only 
result in the reversal of quality education for students with disabilities. 

Logic tells us that for all students, a solid education is the foundation for a successful, 
independent adulthood. For most students, this process follows the form of a pyramid. A strong 
educational foundation peaking as adults contributing as independent members of a community. 
Too often, students with disabilities operate within an inverted pyramid. The most minimal os 
support is given to the foundation of education, resulting in an adulthood of dependency, 
underemployment, and unemployment. It is only strong implementation of the federal 
regulations, as it is now written, that will allow students with disabilities to operated within the 
same pyramid offered to everyone else. Let's flip that pyramid for these students. 

Except for those in this room that are family members of students with disabilities, no one 
else will have to live with the negative impact of the dilution of IDEA. Where will you all be 
five years from now, ten years from now. 20 years from now? Will you be there when the 
outcome of a new de-regulated system mirrors pre-1974? 

Let history teach us a lesson. Students with disabilities weren t welcome in schools 
before IDEA. The same mind set will close the doors again twenty-two years later. It wasn't 
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the kindness of local and state entities that allowed these students into school with an 
appropriate education - it was federal law! This process is a smoke screen. Districts want to 
hide behind the vail of burdensome, e.xcessive regulations, but they need only to took in a 
mirror. It has nothing to do with their hands being tied with wasteful spending or constricting 
federal demands, this is about valuing all students. Offering equal opportunities for quality 
education. 

History has also amply demonstrated how the "systems , " if not governed, will neglect and 
ban the student with a disability. The "trust me" theory hurts the weakest among us. Because, 
contrary to popular rhetoric, to constantly live your life fighting city hall, whether it be a school 
district or state agency , cannot be done by individuals without the uniformity of federal 
regulations. If a person is worthwhile in massachusetts, then that same person should be 
worthwhile in Iowa and every other state. That is only going to hold true through the 
enforcement and implementation of federal regulations nationwide. 

The “trust me" theory may be alright when speaking about produce, but not human 
beings. The IDEA and its implementing regulations, are the written guarantees of appropriate 
education for students with disabilities. We wouldn 't purchase a car without a guarantee. Why 
should parents of students with disabilities "trust" local districts to do the right thing? 
Especially when then rarely have before. 

Who truly is the culprit ? The student with a disability or a system not adequately seis ing 
them ? The system is magnify ing their own burden. The solution should not he to reward non- 
compliance with the removal of regulations that now only supply minimal benefit. The emphasis 
should be on increasing that benefit by maximizing implementation. Federal regulations .set forth 
the parameters within which local and state entities have the freedom to operate, but they do nut 
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have the freedom to demean and devalue a human being. 

All students need to be able to compete in the global economy. We cannot afford to send 
one uneducated or undereducated student into the workforce. The U.S. economy is a team 
competing against economic teams from other nations. The team members are the graduates of 
our schools. The weakest team member will impact the entire effort. The success and well-being 
of the strongest team member is dependant upon the contribution of all others. Education is not 
a charity, it is the future of each one of us. of our country What is the cost benefit of IDEA ? 
Spend money now on education for all students, or spend much, much more later. 

How can education be harmful, excessive, and counterproductive. Education is 
productive! Don V throw us back into the pre-Depression era. Americans shouldn V he afraid of 
the harm their government can do. We truly need a kinder and gentler nation. 

Thank you. 

Barbara Renfro Anne Camerer 

1915 West Street 3233 Glenn Avenue 

Sioux City, lA 51103 Sioux City, lA 51106 

(712) 252-1508 (712) 274-1291 


Johnette Kobes 
2008 W. 18th Street 
Sioux City. lA 51103 
(712) 255-2585 


Vicki Brown 
3033 Kensington Cl. 
Sioux City. lA 51104 
(712) 255-5244 
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Mr. COUGILL. Thank you. 

Mr. Chairman, my name is Daniel Cougill and I am the presi- 
dent of the Sioux City Professional Firefighters Local 7 of the 
International Association of Firefighters. I appreciate this oppor- 
tunity to appear before you today to represent my local and the 
lAFF and to share the views of 210 professional firefighters on 
Federal and State occupational safety and health regulations and 
their role in protecting firefighters. It is the regulation that has 
saved the lives of thousands of firefighters and citizens over the 
last 25 years. 

The profession of fire fighting is and always has been a hazard- 
ous occupation. Every year the lAFF publishes an annual death 
and injury survey and each year the hazards of fire fighting con- 
tinue to exist and display ever-varied forms. During the 10-year pe- 
riod 1984 to 1993, the death and injury survey has found that pro- 
fessional firefighters experienced 345 line of duty deaths, 598 occu- 
pational disease deaths, 362,000 injuries and 7,372 forced retire- 
ments due to occupationally induced diseases or injuries. Fire- 
fighter line of duty fatalities have ranked fire fighting among other 
publicized hazardous occupations in the private sector such as min- 
ing and construction. 

Of the injuries reported, approximately 80 percent occur while at 
the emergency scene. Sprains and strain are the leading cause of 
on-duty injury, followed by lacerations, contusions, bums, inhala- 
tion of hazardous materials and eye injuries. The data has showed 
that more than 40 percent of all firefighters can be expected to be 
injured at least once during the next year. Occupational diseases 
such as heart disease and cancer constitute more than 90 percent 
of all the reported firefighter deaths when their occurrences are 
combined. 

These figures only roughly scratch the surface when it comes to 
detailing the hazards of fire fighting. The nature of the job is so 
varied and extensive, often people do not truly understand what a 
firefighter’s job is all about. Firefighters are physically and psycho- 
logically challenged. Challenges exist at all building fires, vehicle 
accidents, hazardous material incidents, rescues, wildland fires, ex- 
plosions, chemical exposures, extreme temperature environments, 
infectious disease exposure, occupational disease and cancer, fire 
ground accidents, environmental exposures, psychological stress, 
noise, physical fitness conditioning and personal time management. 
Firefighters are constantly making transitions from the calm, 
peaceful environment of the firehouse to the hostility presented by 
fire. 'The constant transformations from quiet to raging infernos 
have numerous psychological and physiological side effects. Within 
15 to 30 seconds after the fire alarm sounds, research studies have 
found that firefighters’ heart rate — ^that a firefighter’s heart rate 
can increase by as much as 117 beats per minute. In addition, a 
firefighter’s heart can beat twice its normal rate throughout the en- 
tire fire fighting operation. These extreme psychological stresses 
obviously — and physiological stresses obviously lead to severe coro- 
nary problems which have been documented by numerous authori- 
ties. 

The working environment can also mean a transition from below 
freezing temperatures to temperatures with 100 degrees to 500 de- 
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grees Fahrenheit at the fire itself. These extremes can lead to frost- 
bite along with numerous cardiovascular and pulmonary disorders 
such as acute circulatory collapse, hypertension, pneumonia and 
bronchitis. 

Fire fighting involves strenuous physical activity that is made 
more burdensome by the fact that the protective clothing and 
breathing apparatus a firefighter wears adds 45 to 60 pounds to his 
body weight, nevertheless, the fire fighter performs such vital ac- 
tivities as carrying heavy hose up flights of steps, fighting water 
pressure to keep the hose pointed at the flames, climbing on roof 
tops carrying axes to ventilate the burning structure and so forth. 

When a fire destroys a residential home or industrial factory, it 
represents a work environment that closely resembles at first 
glance what firefighters faced several hundred years ago. However, 
technology has created a distinct difference in the modern fire envi- 
ronment — polyvinylchloride asbestos and polychlorinated bifonals 
to name just a select few. These chemical compounds are common- 
place ingredients in our environment as components of household 
furniture, plastic pipes, wall coverings, automobiles, buses, air- 
planes and coverings for electrical and other insulation materials. 
Thus, the proliferation of synthetic substances into the marketplace 
has added a new dimension to fire fighting. Firefighters are in- 
creasingly exposed to known and suspected carcinogenic agents 
whether at a residential, hardware store, drug store or dry cleaning 
establishment, pesticide warehouse or chemical manufacturing 
plant fire. The more than 30,000 hazardous waste sites and the 
transportation of such hazardous substances poses new — still more 
new and significant health hazards for the firefighters. 

This list of potential carcinogenic agents that firefighters can be 
exposed to is almost as long as a list of all known or suspected car- 
cinogens. Nevertheless, firefighters constantly enter potential toxic 
atmospheres without adequate protection for knowledge — or knowl- 
edge of the environment. Firefighters like most workers in this 
country have little idea about the identity of many of the indus- 
trial — of the materials that they are potentially exposed to and the 
hazards of such exposures. Nevertheless, firefighters continue to re- 
spond to the scene and work immediately to save lives and reduce 
property damage without regard to the potential hazards that may 
exist. A fire emergency has no controls or occupational safe and 
health standards to reduce the effect of toxic chemicals. It is an un- 
controllable environment that is fought by firefighters using heavy, 
bulky and oftentimes inadequate personnel protective equipment 
and clothing. 

The hazards of a firefighter are not always initially obvious. Can- 
cer directly related to fire fighting may take several years or dec- 
ades to exhibit itself. Reports of excess occupational cancer in fire- 
fighters compared to the general public include excess mouth and 
throat cancer, excess intestinal and rectal cancer, excess colon can- 
cer, excess lung and lymphatic cancer, and excess total cancer and 
leukemia deaths. Much of the epidemiological work performed thus 
far strongly suggests that cancer is an occupational disease afflict- 
ing firefighters. 

Infectious diseases has become more — has become a hazard to 
firefighters too big to ignore. More firefighters in city governments 
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need to take progressive steps toward eliminating the risk of these 
hazardous. Firefighters and emergency medical responders can be 
exposed during motor vehicle accidents in which blood and sharp 
surfaces often present — are present, excuse me, by rescuing burn 
victims and through the administration of emergency care. 

Mr. McIntosh. Mr. Cougill, I hate to do this, but would you 
mind summarizing the rest of your written testimony. 

Mr. Cougill. I will try to. 

Mr. McIntosh. I want to make sure that we get to everybody. 
We can put it all in the record for you. 

Mr. Cougill. Firefighters face the possibility of death and injury 
every time they respond to an alarm where they provide emergency 
assistance to the citizens of this country. While risk may be a part 
of the profession, firefighters’ deaths and injuries should not be a 
part of the job. Life threatening and health hazardous are numer- 
ous for firefighters. The greatest effort should be made to eliminate 
such hazards. Since the OSHA legislation was passed in 1970, the 
lAFF has had 1383 of our members die in the line of duty. Count- 
less more firefighters have been killed without — would have been 
killed without this legislation, and if OSHA requirements were 
stronger and universally applied to firefighters, many of those fire- 
fighters would be alive today. Any attempt at killing OSHA will 
kill this Nation’s firefighters. 

Thank you. 

Mr. McIntosh. Thank you very much. I appreciate all of you tes- 
tifying. Let me ask you a couple of questions. Actually, Mr. Cougill, 
I will start with you. 

I think you made a very powerful statement on the hazards that 
individuals who take up fire fighting subject themselves to and 
take the risks and society owes you a real debt of gratitude for 
being willing to do that. The question I would have is — and you in- 
dicated you are very satisfied with OSHA and the record there and 
want to see that continued. Are there ways that we can make sure 
that those regulations are targeted very closely on reducing the 
risks. You would not want, for example, the regulations in a manu- 
facturing facility to be applied to your job or one in a mining facil- 
ity because there would be different risks that you would want to 
make sure they were applied to. 

Let me say that I, in talking to some of the firefighters in my 
district, have actually changed my mind about one OSHA rule, the 
four-man rule that you may be familiar with. It appeared to me to 
have the unintended consequence that — especially in a small 
town — that if you only had three firefighters, you might not go in 
an emergency. They said that is not what it is really all about. We 
just want to make sure the standards are there that establish what 
is safe for us when we do go in and we think that is four people 
present. Two in and two out I think is the way they described it 
to me. They were very compelling. In fact, I have changed my mind 
on that particular regulation. So, I think there is a lot that can be 
learned by this in making sure that we look at the purpose, that 
it is tailored to achieve its objective. Some of the testimony you 
heard earlier was the frustration that it did not seem to really nec- 
essarily be aimed at safety in a particular setting on that. 
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I just wonder if you have seen any opportunities where we could 
fine tune it even more in the fire fighting area? 

Mr. CoUGiLL. Oh, I think there is a lot of things. We could go 
on — 1 could sit here for hours and talk to you about it. I do not 
know. As far as the two in and two out, I was going to touch on 
that in my summary here. That is something no one understands, 
the two in and two out concept, until it happens to your family and 
you have two firefighters go in; they are trapped rescuing your chil- 
dren and you have one firefighter to go in and get them. In all like- 
lihood, you are going to end up with three dead firefighters and the 
dead children. You have got to have enough people to do it. That 
standard was called dumb and stupid during Mr. Gingrich’s — one 
of his — what is your regulation — getting rid of dumb and stupid 
legislation. 

Mr. McIntosh. Corrections Day. That was cited as an example. 

Mr. CoUGiLL. Corrections Day. It was called dumb and stupid. I 
do not find that dumb and stupid and I kind of take that personal. 

Mr. McIntosh. Let me ask you to indulge us because I probably 
was one of the people who thought that way and I have changed 
my mind. It is difficult for public officials to admit it when we were 
not right about something, but in that case, your colleagues in Indi- 
ana convinced me I was not right. We need to learn more. So, I ap- 
preciate that. 

Mr. CouGiLL. Thank you. 

Mr. McIntosh. I do not have any further questions right now. 

Tom, do you have any? 

Mr. Latham. Just very briefly. I think the dairy section is going 
to be revised anj^ay. I am certainly going to work toward that end 
as far as the California standards and things like that. 

I guess the only other thing I would say, Ken, you did very well, 
very quick on the first half [Laughter.] 

Anyway 

Mr. Streck. You ought to read the second half 

Mr. Latham. I know. 

And, Barb, I really appreciate your testimony. We are in a very 
difficult situation because — and I honestly believe one of the roles 
of the Federal Government is to make sure that some of the re- 
sponsibilities when we go back to people with disabilities are not 
discriminated against because of race or color or anything else. I 
think that is a Federal role. We have a real problem in — I think 
you maybe understand. You know. Dr. Madison’s concerned — they 
have a real — they are also concerned with their budgets and that 
is a real concern to them also. They have got to find a way to pay 
for everything. I just, you know, want to work together with you. 
I hope everybody can work together to resolve it but, I mean, it is 
essential for the opportunities, the success story that she talked 
about. Your child is a great example of what can happen with peo- 
ple working together. I appreciate that very much. 

Mr. McIntosh. Let me also ask, if you would not mind, Ms. 
Renfro — and you do not need to right now. But it would be helpful 
to me to have a description of some of the programs that your son 
benefited from, because there is a fellow on my staff who is assist- 
ing me on the Education Committee as they work on rewriting that 
bill. I would like to just make sure that we do not inadvertently 
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affect programs that are successful as we are trying to solve some 
of the problems in that area. I know you think that we should 
probably leave it exactly the way it is, but there is a chance it is 
going to change. It would be helpful for me to know the good parts 
of it that you have experienced. 

Ms. Renfro. If I may comment? 

Mr. McIntosh. Certainly. 

Ms. Renfro. Thank you. I would also ask you to exercise caution 
when you look at the regulations, that you are not making deci- 
sions based on fear being invoked with isolated, exaggerated sto- 
ries. I am a parent of a 16-year-old. I am also here today as a rep- 
resentative of an organization, volunteer organization called Chil- 
dren First Advocates, a group of parents of students with disabil- 
ities — 

Mr. Latham. What was the name of it? 

Ms. Renfro. Children First Advocates. 

Mr. Latham. Excuse me. 

Ms. Renfro. That advocate for the rights and responsibilities of 
students and their families with special education. So, my experi- 
ence, personally and professionally, is long in this district and actu- 
ally across the Nation, as I served on the Autism Society of Ameri- 
ca’s board as education chair for 3 years as well. So, it is not just 
isolated to Iowa. It is a nationwide problem, but it is not because 
of school districts, in my opinion, being asked to perform heroic 
tasks for the students. The incidences that Dr. Masson quoted, I 
can speak personally in this district, are isolated. She could prob- 
ably only tell you one story where there was a child with a one- 
to-one aide and a one-to-one teacher. I can guarantee you that is 
not the majority in this district. 

She also spoke about needing to maximize benefits — when could 
they decide about maximum benefits. Under IDEA, as I am sure 
you know, it does not allow best or maximum. It only allows mini- 
mal benefit. So a parent going in and asking for maximum is not 
going to get it. 

The other caution that I would ask you to exercise is that she 
talked about the irony of how an lEP, an individual education pro- 
gram, is individual. That is true. But it is individually funded. In 
the State of Iowa, each student is weighted individually for fund- 
ing, and that lEP is not decided by a parent who walks in and 
makes grand demands. The parent is just one person on that team. 
The majority of the team members are educators making the deci- 
sion on what that individual student needs. So the hidden cost that 
she spoke of, like needing to lower class size, I do not see happen- 
ing in this district. In fact, the Sioux City Teacher Association, one 
of their — during contract negotiations, one of their demands were 
smaller class sizes. They are not getting it lowered because of stu- 
dents with disabilities, in my experience. 

And last, the AUs that she spoke of that were S 3 nnpathetic to 
parents. Administrative law judges are appointed by the Director 
of Education for the State of Iowa. Most of them too are educators. 
I have yet to see one be sympathetic to one side or the other. They 
follow finding of fact and conclusion of law. What I think may have 
being been spoke to is, recently seven due processes against this 
district were brought forth for the same reason, illegal expulsion 
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and suspension of a student with disabilities. Seven of them in the 
same school. It was founded for the parents. So, I think we need 
to hear the complete story before hopefully any decisions are made 
about the regulations of IDEA. 

Thank you. 

Mr. McIntosh. Thank you. 

Mr. Gutknecht, do you have any questions? 

Mr. Gutknecht. No. Each one of these stories really should be 
pursued individually. The testimony has been very good. We just 
do not have time. 

Ms. Renfro. Thank you. 

Mr. McIntosh. Thank you all. I appreciate that. Please submit 
to the staff your written testimony so we can include that in the 
record. 

Let me call four more individuals forward. The next person on 
the list was Mr. B 3 Ton Orton, the Iowa Labor Commissioner. We 
will get rebuttal from some of the earlier testimony. 

Mr. Gutknecht. No, he is a fresh perspective. 

Mr. McIntosh. A fresh perspective. That is right. 

The next name, I am having difficulty, so excuse me if I mis- 
pronounce it, but Dan Varaur, is it? 

Mr. Varner. Varner. 

Mr. McIntosh. Varner. And Mr. Jim Marshall and Mr. Jerome 
Skeers. We have got time for one more, so let us go for — I am going 
to guess. Dr. Sprague. 

Dr. Sprague. I have to write that way to be a doctor. 

Mr. McIntosh. My mom said I should be a doctor because I can- 
not write well at all. So, I am sympathetic. 

If you would all please rise. 

[Witnesses sworn.] 

Mr. McIntosh. Thank you. Let the record show each of the wit- 
nesses answered in the affirmative. 

Mr. Orton, welcome. I appreciate you coming forward to share 
your thoughts. 

STATEMENTS OF BYRON ORTON, IOWA LABOR COMMIS- 
SIONER; DAN VARNER; JEROME SKEERS; AND DR. RON 

SPRAGUE 

Mr. Orton. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity. Let me initially say I am not here for rebuttal. I am here 
for some information that I think perhaps you and other folks 
might find informative. 

First of all, my entire professional career has been spent in Iowa 
State government, totaling 22 years. First as chief administrative 
law judge in Iowa, then I served 5 years as Governor Branstadt’s 
appointment as Industrial Commissioner administering the work- 
ers compensation laws and on September 13, 1995, Governor 
Branstadt appointed me as Labor Commissioner. 

During that entire 22 years, I have been involved in employment 
related issues. I think you will find that during that period of time, 
I have gained a degree of respect and trust with both the employer 
and the labor communities in this State. I have an immense re- 
spect for the employers of this State, likewise, I have an immense 
respect for the working people of this State. I would suggest that 
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employer organizations and employee organizations might perhaps 
tell you the same thing. 

When I became Labor Commissioner in September 1995, I inher- 
ited two files. The Terra chemical explosion from December 1994, 
and the Sioux City Fire Department file. Let me initially say that 
approximately 2 weeks after becoming Labor Commissioner, the 
Terra file was at a complete standstill. That is the way I inherited 
that file. The Labor Division’s attorneys and Terra’s outside attor- 
neys were barely speaking. Two weeks after my appointment, I 
took the initiative of contacting Mr. George Valentine who spoke to 
you earlier today. It took Mr. Valentine and myself approximately 
5 minutes to reach a rapport where we wanted to sit down and ne- 
gotiate a settlement to this particular catastrophe as it relates to 
OSHA. 

Mr. Valentine and myself in that same conversation set up a 
meeting where — ^while both of us would have some technical people 
to rely upon — Mr. Valentine and myself would be the only individ- 
uals in the room negotiating settlement. That is exactly what we 
did. Over a 2-day period of time, we reached a settlement agree- 
ment in that. 

I am not going to go into the details of our situation as it relates 
to Terra explosions. George and I, I think, have a rapport. I con- 
sider George to be a friend. I think he might say the same about 
me. Let me only say this, my staff of OSHA inspectors are cour- 
teous and professional in each and every instance. I have invited 
a particular State official, who is a critic of OSHA, to accompany 
my OSHA inspectors, and that is a standing invitation. It has not 
yet been accepted. I have also invited that individual to speak with 
me regarding any of his concerns. He has not aifforded himself of 
that opportunity. 

But in any event, the Division of Labor was in a situation as it 
related to Terra and the Sioux City Fire Department where we 
were receiving a great deal of bad press in the Sioux City area be- 
cause the story was coming from one side. I had officially taken the 
position and established a policy in my office that even though my- 
self and other lOSH administrators had an opportunity to speak to 
the press and were asked to do so, that under no circumstances 
while there are contested cases before this agency will we t^ an 
active case in the media. And as a result, there were certain re- 
leases that were certainly unfavorable to the Division of Labor but, 
in my opinion, in many instances one-sided. I agree with Congress- 
man Doman when he states that inflammatory rhetoric does not 
belong in the debate. My office has not engaged in inflammatory 
debate, period. Although a certain employer in this State who was 
subject to an OSHA inspection calls this gentleman from my office 
and my other employees — this gentleman having served in the U.S. 
Army and Army Reserve for 21 years — calls him a Nazi and Com- 
mimist. We do not respond in that fashion. 

The individual that is engaged upon that campaign and has writ- 
ten many, many letters asking that I terminate this gentleman’s 
employment, who has been nothing but a valued public servant, 
speaks out of context as far as what the Division of Labor had done 
in his particular inspection. I can assure you that that inspection 
was conducted exactly as I would have had my staff do it. The rea- 
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son that I know it, that particular employer videotaped the entire 
inspection. It is available to you folks any time you would like to 
see it. I probably will use it as a training film for OSHA inspectors. 

Let me just very briefly — and I know I am taking more time than 
I should, but if I might take 1 more minute and simply point out 
this. I have spoken to many, many employer groups and many, 
many employee groups since becoming Labor Commissioner. I have 
pledged to employers that they can expect certain things from this 
Labor Commissioner. First and foremost, if they are an employer 
that is committed to workplace health and safety, OSHA need be 
of no fear to them. If we have employers who are having difficulty 
complying with OSHA regulations but are trying to do so, I have 
assured them they have no fear of OSHA in that we have consulta- 
tion folks and that is our preferred approach to issues of workplace 
health and safety. For those employers who are uncommitted to 
workplace health and safety and are unconcerned about abating se- 
rious hazards, then yes, this Labor Commissioner will vigorously 
enforce OSHA laws. 

I cannot conclude without briefly mentioning the Sioux City Fire 
Department situation. The story was not completely told by Mr. 
Hamilton. I saw that he found it necessary to refer to my people 
as Gestapo, Gestapo tactics. I do not sit by and take that. It is not 
true. Mr. Hamilton has never informed me that my people acted 
in a Gestapo fashion. I heard him say that my people called him 
and his fire department incompetent. I would be extremely shocked 
if that was said. As a matter of fact, I will be on the telephone to 
Mr. Hamilton tomorrow asking him to identify that person, and if 
indeed that did take place, that individual will be severely, severely 
punished and disciplined up to and including discharge. My first 
day on the job, my staff was told I have zero tolerance for discour- 
teous behavior. 

In concluding, let me simply point out that the Division of Labor 
seeks cooperative partnerships with employers and employees on 
matters of workplace health and safety. That message has been 
spread throughout this entire State. I would suggest that employ- 
ers who know me and have heard me will agree with that. Em- 
ployee groups also know that they have rights under the OSHA 
laws which will be enforced when common sense dictates enforce- 
ment. Cooperative partnerships is our preferred approach. Enforce- 
ment when necessary is the vehicle that is then utilized. 

In conclusion, I would like to say that until 2:45 this afternoon, 
I was planning on also being at the event tomorrow morning in Des 
Moines; however, that now will not be possible in that I have a pol- 
icy of going on OSHA inspections on all fatality investigations, and 
recently received a telephone call where a construction worker this 
morning in Des Moines fell 20 stories to his death. 

Thank you. 

Mr. McIntosh. Thank you for your testimony. Let me commend 
you for making that decision to be there personally on that type of 
tragedy. I appreciate your strong testimony on behalf of your agen- 
cy. I want to say that I think we are in perfect agreement on your 
philosophy about consultation where someone takes safety seri- 
ously and vigorous enforcement where it is needed. 

Mr. Orton. Absolutely. 
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Mr. McIntosh. Let me now call on Mr. Dan Varner. 

Mr. Varner. Thank you for allowing me this opportunity to tes- 
tify before you and maybe I get to do the opportunity of rebuttal 
here on some of the issues that were touched upon earlier today. 

First of all, I am a employee representative of public employees 
in the State of Iowa and throughout the country, I work for the 
American Federation of State, County and Municipal Employees. I 
hve here in Iowa and have lived here most of my adult life. And, 
as a matter of fact, on employee issues have had a good relation- 
ship with Iowa OSHA since their existence here. We have had 
some problems with OSHA, too. We feel that in some cases their 
enforcement has not been strict enough in some issues and that our 
members have been placed at risk. 

I would like to read to you, or read into the record — it is part of 
the EPA report that was issued on the Terra situation, and it is 
on page 32 of the report in the level of preparedness to respond. 
‘The level of effort, ability to coordinate a multi-agency response 
and utilization of available resources by the local response commu- 
nity was exceptionail. The Woodbury County Disaster and Emer- 
gency Services incident commander, Gary Brown, coordinated the 
actions and resources of over 165 private, local. State and Federal 
agencies which participated during the response.” That is the Terra 
response that I think there was some testimony earlier they were 
called incompetent. 

Mr. Latham. This is the EPA report? 

Mr. Varner. Yes. 

Mr. Latham. OK. Are we talking about OSHA? 

Mr. Varner. This — well, I am responding to a comment that was 
made by Mr. Hamilton on 

Mr. Latham. But in relationship with OSHA was my under- 
standing? 

Mr. Varner. Yes. 

Mr. Latham. But this is an EPA report? 

Mr. Varner. Yes. It is a report that was issued January 31st 
at — I guess there was a news conference. 

Mr. Latham. OK. 

Mr. Varner. So contrary to what may have been said, they were 
given commendations not only on this incident but the Disaster 
Services for Woodbury County on the DC- 10 incident was given ex- 
ceptional marks. The fire department was a part of this Disaster 
Services. Mr. Hamilton should be complimented for his role in that 
and commended for it no differently than the hospital personnel, 
the emergency medical personnel, and the airport firefighters. They 
all did a great job in that. As a matter of fact, the city of Duluth, 
MN came down here after that incident and met with the city and 
has used their emergency preparedness as a model and taken it 
back to Duluth. The risk manager up there came down personally 
and met with the city of Sioux City. So for somebody to say they 
were called incompetent, I find that hard to believe. They were not 
by EPA and they certainly were not by OSHA. They should be com- 
mended for their actions. 

On that same line, incident command, as Mr. Hamilton referred 
to, is different in emergency response to hazardous materials than 
it is to structural fires. Mr. Hamilton is mistaken when he said 
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that it is a matter of rank. It is not a matter of rank. It is a matter 
of qualifications. As a matter of fact, the incident commander has 
to go through some intense schooling in order to become an inci- 
dent commander in a hazardous material release situation, it is 
two different things. They have to be approached differently. A 
member of the city council, for example, could not come to an inci- 
dent like that and give Mr. Hamilton orders if the member of the 
city council was not qualified to be an incident commander on an 
incident, or neither could the mayor or neither could anybody else. 
There seems to be an internal conflict within the fire department 
of incident command. The standards are very clear on it. The 
standards say that incident command will be set up before an inci- 
dent takes place, not after or not during an incident. And this is 
the communication process that the Disaster Services community 
and that the fire departments have to have before these incidents, 
and it is very clear. The reason I know this is, I teach those 
courses. That is what I do. I teach emergency response at the 
awareness level, at the operations level, at the technician level and 
I know the subject matter fairly well. And it is important to estab- 
lish that incident command before the incident takes place so that 
the left hand knows what the right hand is doing and if the fire 
department decides to leave that there is an incident commander 
there in charge of that situation. That is the way it works. 

Duluth, MN, that is the way it is set up. You have got utility em- 
ployees that are trained at Level III in incident command that take 
over incident command from the fire department up there because 
they know more about responding to a utility incident that the fire 
department would know. Or sewer incident or something like that. 

The lady that was up here before, I think did a very nice job of 
saying take caution. Mr. McIntosh, I heard some of the stories. You 
know, we talk about rhetoric and we talk about the tooth fairy inci- 
dent and we talk about the hole in the bottom of the bucket inci- 
dent, all these things. I agree, if those — I mean, if you find out the 
whole story, I think you might change your mind on some of those, 
on the bloodborne pathogen standard that OSHA may have. There 
are some real — there was a lot of testimony on that and a real need 
for those type of standards because we have people that have died 
because they have been exposed and died horrible deaths. 

In Indiana this summer, you had a construction worker that was 
killed in an excavation in front of a Supreme Court judge’s house 
out in the street this summer. 

You have the city of Kokomo that had employees exposed to high 
levels of hydrogen sulfide, and if it was not for lOSHA in the State 
of Indiana, those employees would still be exposed today. They are 
not. They went in and they did the proper air monitoring and they 
found out there was an exposure problem there, and those employ- 
ees were pulled back and there was some training done. Fortu- 
nately, it was before there was an incident that took place or a fa- 
tality. 

I had some more remarks on some of the other issues. I have not 
got time to do that. I do not want to take up all of the time. EPA 
does have authority in States where public employees are not cov- 
ered by OSHA. And for your information, there are 27 States in 
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this coxmtry where public sector employees do not have health and 
safety coverage under Federal OSHA. 

Mr. Latham. Is that the case in Iowa? 

Mr. Varner. Iowa has OSHA coverage because they have adopt- 
ed OSHA law because they have adopted OSHA law into State law 
and have their own administration here in the State of Iowa. Ne- 
braska does not. South Dakota does not for their public sector em- 
ployees. So we have got 27 States out there where public sector em- 
ployees have no coverage. But in emergency response — in emer- 
gency response to chemical releases, which was the Terra situation, 
in those States where OSHA does not have jurisdiction for the pub- 
lic sector, EPA enforces 1910.120. That is the OSHA standard. EPA 
enforces that. 

Mr. McIntosh. Is the opposite true in those States where OSHA 
does have jurisdiction over the public sector employees, then EPA 
does not? 

Mr. Varner. I cannot answer that because I questioned that my- 
self. All I do know is that in those States — ^because we do training 
in States that do not have State OSHA and EPA enforces OSHA’s 
laws there. Your question was how did OSHA get in the health 
and — or how did EPA get in the health and safety business? That 
is one example that I can offer you there. 

Mr. Latham. We are going to have to move on. 

Mr. McIntosh. Yes, perhaps we can cover some of these during 
the question and answer segment. I do have a couple of questions 
for you, Mr. Varner. Let me catch some of the other people, if I 
may, unless you want to conclude with a couple 

Mr. Varner. I just want to be real brief in a conclusion. 

Mr. McIntosh. OK. 

Mr. Varner. The gentleman said the impact on family. Byron 
has had firsthand experience, and will have another experience to- 
morrow that nobody wants to have. And that is going to an inci- 
dent where there is a fatality. And that is going to an incident 
where the family is there. If you want to talk about real family im- 
pact, talk about a death, a fatality. It has happened here in the city 
of Sioux City. It has happened to 20 — it has happened to 45 of our 
yoimg people in the State of Iowa since 1972 in trench collapses 
alone. These were not the employers that were the good employers. 
We have seen several good employers here and they have got the 
highest of intentions and I applaud them. I applaud the employer 
that gives his employees right to know training because I was a 
victim of not knowing what chemiceds. But when you go and you 
see a family that has seven kids and a father that is killed in a 
trenching accident — and it is most generally severe head injuries. 
In a trenching accident, most generally the people’s heads are 
blown off. They are unrecognizable. And our kids — most generally 
the young kids because they are the ones down in the trenches, you 
know, doing the work and us older guys are up there running the 
backhoes. We have had 45 fatalities, even with OSHA laws, in the 
State of Iowa since 1974. That is impact on family. 

Thank you. 

Mr. McIntosh. Thank you for your testimony. I would like to ac- 
tually gain some more information about this incident command 
question during the questioning time. 
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Jim Marshall, was he — I think he was not here. 

Mr. Jerome Seeks. 

Mr. Skeers. Skeers. 

Mr. McIntosh. Skeers. I am sorry. Welcome. 

Mr. Skeers. Chairman McIntosh and distinguished committee 
members, thank you for this opportunity to address this panel. My 
name is Jerry Skeers and I am a labor safety officer with the De- 
partment of Employment Services in the Division of Labor. Yes, 
what that means is, I am in OSHA enforcement in Iowa. 

I am especially appreciative of your concern for regulatory retal- 
iation that you prefaced this hearing with against small busi- 
nesses. Not because I believe it is very likely — ^I would like to as- 
sure you that it is not something that our agency would involve 
themselves in — but because on a daily basis, I talk with people who 
believe they will be retaliated against. This is not always an em- 
ployer. Sometimes it is another small businessman who they be- 
lieve will retaliate against them. The problem is, if you are not an 
employee and you become aware of an unsafe situation, there are 
limited things that our agency is allowed to do by law. We cannot 
take anonymous complaints and go respond with an investigation. 

I would like to tell two stories, both about small business people. 
I am sorry Congressman Dornan is not here because the first one 
concerns a restauranteur that I talked to yesterday. She has a 
small restaurant in a small town in Iowa. Some of her customers 
who came to lunch the day she called me were talking while they 
were eating of the hazards they faced at a work site. The boss was 
there with them, he went to lunch with them because he was ex- 
posed to the hazards with them too. This concerned the potential 
of a fall into a manure pit because of the leaning walls on that pit 
and the planks that were in use. I had quite a long conversation 
with the lady and she was calling because the contractor who was 
engaged for the job was afraid to approach the much larger cor- 
porate employer and try to do something because he thought that 
his small business would suffer by losing that job. The employees 
were all afraid because they felt that they would cost their em- 
ployer the job. 

She borrowed the fax machine of another small employer in that 
town. They shared their resources. I faxed them a complaint form. 
She has filed a complaint form with our agency concerning the 
problem. We will have to take other action other than an investiga- 
tion of that situation because it is not a formal complaint. This is 
a technical provision of the law. 

The other story concerns actually three small businesses. Two 
small businesses share one building owned by a landlord. During 
the cold weather we had here last week — which I understand went 
to Minnesota, too — the employer — the owner of the business in one 
side of the building called me. He was very concerned because his 
employees were being exposed to high levels of carbon monoxide 
and they had called the gas company out to try to figure out if that 
was in fact the case because the employees were suffering head- 
aches, nausea and the gas company confirmed that they were suf- 
fering from carbon monoxide poisoning. The strange thing for this 
employer was that he had no carbon monoxide producing equip- 
ment except a furnace which was running full blast, wluch was 
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tested, it did not leak. It was not producing carbon monoxide. The 
carbon monoxide was coming from a propane powered forklift in 
the business next door. Now, that is not fact, that is what the gas 
company thought. They were the most expert people on the scene. 
They believed that it was through the ventilation system of the 
building that the two businesses shared. I had to tell that employer 
that I could not assist him unless he wanted to make a complaint. 

I offered, while the employer was on the phone, to call the other 
business and that employer said to me, it will not do any good, 
they will retaliate. 

Now, I am not sure these people were accurate in their assess- 
ment of the potential for retaliation. But frequently in my job, I 
hear about retaliation against individual employees either by em- 
ployers or by others in the community. I realize this is not a com- 
mon thing. It is just common for me to hear about it because that 
small minority of people that it happens to turn to whoever they 
can turn to. 

Thank you. 

Mr. McIntosh. Thank you very much. And frankly, if we need 
to strengthen the laws where you have more ability to go in and 
provide assistance in these situations, I think we should entertain 
that as we are looking at reviewing the OSHA law anyway. If the 
current rules do not allow you to be effective where you do find real 
problems, that is something I think you would find — at least us on 
this committee interested in hearing about. 

The last person on this group was Dr. Spra^e. 

Dr. Sprague. Thank you. I have been sitting dry a little while, 
so I am a little voice-cracked right now. 

I was struck today about how difficult it must be to be a legisla- 
tor as I heard all the different ideas that people had. More govern- 
ment regulation, less government regulation, help us here, we need 
to protect the individual, we need to protect the community and 
how difficult these decisions are for everyone involved. I suppose 
the only more difficult job around would be our timekeeper who is 
trying to control the panel members. 

What I have to say in light of some of the issues I heard today 
is probably not as in vogue. A year ago at this time, we were in 
the middle of a health care debate which now seems to have drifted 
to a back burner. But I still think there are parts of health care 
policy, or lack of health care policy that need to be addressed to 
help patients on the whole. In particular, what I want to speak to 
is that as a chiropractor, we see many times when the playing field 
for provision of health care is not a level field. Not only us chiro- 
practors but many other non-traditional, non-medical physicians. 

In times past, the argument has been as medical physicians we 
provide better care than the other providers. But truthfully, empiri- 
cal data does not state that to be so. If you will evaluate the data 
that is out there, non-traditional, non-medical health care provid- 
ers in many areas provide what is as efficient, safe, effective care 
as do the medical care providers. And not only is it as efficient and 
safe, in many, many cases it is more patient satisfying and almost 
invariably less costly. 

On the other hand, almost as invariably, we find Federal pro- 
grams that encourage medical care as opposed to non-traditional 
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medical care, such as the availability not only by access but eco- 
nomic incentives to seek the non-traditional care. The one that 
comes to mind most for us as chiropractors would be Medicare for 
instance. 

In my office right down the street — and incidentally, right now, 
we are working with a management company to have a medical 
doctor come into our office. For the exact same services, my office 
is not reimbursed and their office is reimbursed. The things that 
I do are at a certain fee schedule. The exact same thing is done 
in the medical office and they are reimbursed at a much higher 
scale. It really does not make a whole lot of sense to do that sort 
of thing. I think that is the sort of thing that is being addressed 
now by many health care analysts. I will be submitting today a 
document produced by the Cato Institute of Washington, DC, that 
says such things. 

Another example that really has been difficult for many non-tra- 
ditional health care providers is the establishment of the ERISA 
plans which allow private industry to come in and set up laws that 
will bypass State regulation, particularly State insurance equality 
acts. I understand the concept behind it but it just — again, it is the 
same kind of plan that makes difficult access and economic dis- 
incentives for people who do not seek the traditional medical care. 

Thank you. 

Mr. McIntosh. Thank you. I appreciate that testimony. Let me 
just note that when you hear from people on the other side of that 
ERISA question, if we had to do 50 plans, we just could not deal, 
with it. You have got those competing pressures on that. 

Dr. Sprague. Just like today. 

Mr. McIntosh. Yes, exactly. 

The steifF is urging me not to have a lot of questions. I do have 
one though. Just so I understand the incident command structure, 
is there a problem with the regulation in the way they specify the 
command when it butts up against either a policy or an agreement 
of the different firefighters that they will not take command in 
somebody else’s jurisdictions? And is there a protocol for pre- 
empting that? That seemed to be the issue where they were butting 
up against each other. 

Mr. Varner. It goes deeper than that and maybe I will share 
that with you. Yeah, this has to be planned ahead of time with 
shared services. For example, my region in Ottumwa has the 
southeast Iowa hazmat response team. Their area of responsibility 
is seven counties. Now, they sit down with the local emergency 
planning committee and they talk about if an incident happens in 
Davis County, if an incident happens 

Mr. McIntosh. So they plan out all of the contingencies. 

Mr. Varner. Sure. Now, your volunteer fire departments are not 
going to be qualified in most cases — probably all cases, to respond 
to a chemical incident. First of all, they do not have the level of 
training and they cannot afford it to be quite frank. 

Second of all, they do not have the level of protection. When you 
go into an incident like that, you have got to be at Level A, and 
that is the Three Mile Island moon suits. And the two in and two 
out there is very important and we teach only that. 
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In this particular incident, there was some communications that 
should have been done well in advance of any incident taking 
place. Now what happened in this incident, my understanding is 
that an individual from the fire department was the qualified inci- 
dent commander through training and through schooling and re- 
fused to send some of the fire department personnel into that situa- 
tion because they were not trained to respond to the level that they 
were expected to. 

Mr. Hamilton took exception to that. He says I am the fire chief 
and I will give orders in the administrative structure of things, 
which he is right. But when it comes to incident command, it could 
be Gary Brown, the Disaster Services chairman, that may be the 
incident commander at that particular incident and calling the 
shots. He is to be listened to, or whoever the designated incident 
commander is. 

Mr. McIntosh. I understand and appreciate the value of that re- 
arrangement of the command structure where there is a pre-exist- 
ing plan. I think the concern that Mr. Hamilton had, and should 
be thought through by people on all sides, is where you do not have 
a chance — that agreement has not occurred yet. And his concern is 
obviously you do damage to the settled chains of command. 

Mr. Varner. I understand. 

Mr. McIntosh. It is a more complex issue than the way it first 
appeared. I appreciate your testimony. 

Mr. Varner. It is. 

Mr. McIntosh. I will talk with you perhaps later about some of 
these examples because there is some good evidence for them and 
some problems that are legitimate there, but I will not take further 
time. 

Mr. Latham. Very briefly, in this case however, only did OSHA 
become concerned when the fire chief — who you would have to say 
was probably not as well trained as the people from Sioux City to 
begin with — left the scene. Then you are saying — I mean, you are 
kind of sa3dng two different things. One, that the person who has 
the most training should take over the situation, but on the other 
hand, you are saying that is only the case when the fire chief, local, 
who is not trained as well to begin with, who you said should have 
replaced in the site of authority. It is a jurisdiction question. It is 
not a — in this particular case, it is jurisdiction. 

Mr. Varner. I will not argue that with you. It really should not 
have been. 

Mr. Latham. Well, I mean — ^but that is where you kind of— you 
are talking both ways here a little bit. 

Mr. Orton, I appreciate your words very, very much and what 
you are saying. But, I will have to tell you — I mean, everywhere 
I go in this district, in this State, I hear people day after day say- 
ing that the OSHA has become not an agency of assistance, of co- 
operation, but one of penalizing and fining people only. That there 
is not the cooperation. And, I respect very much — ^maybe it has not 
had time to change. But, I mean, I am hearing what you are saying 
and I am hearing what hundreds of people have told me. They do 
not mesh. 

In the interest of time, we will move on because everyone has a 
very tight schedule here. 
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Mr. Varner. I would like to respond to that briefly. That is not 
necessarily true. There was a survey that was done — it was legisla- 
tively mandated and it was done — it was a customer satisfaction 
survey that was completed last fall that was conducted by Drake 
University. There was a focus group that was created and I was 
on that focus group, along with some business leaders, and the re- 
sults of that survey did not reflect what you are saying. As a mat- 
ter of fact, that survey reflected that the customer satisfaction with 
OSHA for professionalism was fairly high. If you have not read 
that 

Mr. Latham. I am just reporting what I am hearing all the time, 
day after day. 

Mr. McIntosh. We hear similar things I think in most Members 
districts. 

Any further comments that any of you would like to submit, 
please do so for the record. I appreciate you taking your time and 
waiting through the hearing and participating. Thank you. 

We have two other individuals who have asked to be able to tes- 
tify. Tom, I know you have got something at 4:30. If you feel you 
have to go, I can handle it. 

Mr. Latham. No, we will hold off. 

Mr. McIntosh. OK. 

Mr. Tim Orwig and Ms. Kathy Hansen. Thank you both. If you 
would please rise. 

[Witnesses sworn.] 

Mr. McIntosh. Thank you. Let the record show both witnesses 
answered in the affirmative. 

Mr. Orwig, thank you for coming. 

STATEMENTS OF TIM ORWIG; AND KATHY HANSEN 

Mr. Orwig. Thank you, and I promise I will be under 3 minutes. 

My name is Tim Orwig. I am newsletter editor of the Northwest 
Iowa Sierra Club. I really want to thank the committee for the op- 
portunity to speak. 

Regulatory reform is important and there is a need to look at un- 
necessary regulations; however, I would ask the committee to re- 
consider its approach. None of your invited guests to the hearing 
represent citizens groups whose first priority is clean air, clean 
water, worker safety, intact ecosystems, safe food, consumer protec- 
tion. We need some of these regulations for the public good and un- 
fortunately, Congress has seemed to turn a deaf ear to the greater 
public good. This Congress has passed or attempted to pass dev- 
astating forest salvage laws, circumvention of clean water laws, de- 
struction of the Endangered Species Act, opening the Arctic Na- 
tional Wildlife Refuge to oil drilling, clear cutting the Tongas Na- 
tional Forest, slashing the budgets of EPA and other environmental 
agencies, seeking to sell off national parks and monuments, dis- 
mantling the National Biological Survey. Congressman Dornan has 
even sponsored an amendment that will force the immediate dis- 
charge of all patriotic service men and women who happen to be 
HFV positive. How are these legislative initiatives in the public in- 
terest? Maybe what we really need are regulations to protect us 
from legislators. 

Thank you. 
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Mr. McIntosh. Thank you for coming today, Mr. Orwig. 

Ms. Hansen. 

Ms. Hansen. Thank you for having this open forum. I am a citi- 
zen from Orange City, lA. I am a member of a number of citizen 
groups, including the National Peace Corps Association, Return 
Peace Corps Volunteers for Environment and Development. I am 
president of the Iowa Division of the United Nations Association. 
I am active in politics and I produce a newsletter for small non- 
profits, volunteer groups and citizen groups. 

I am concerned — I am also concerned here that you have not had 
a panel of citizen groups represented here, or citizens in general. 
Government — I would like to go back to a couple of basics. Govern- 
ment regulations exist to serve the interest of the citizens and the 
values that we hold. I value my health and safety and the health 
and safety of my neighbors. Business values rest with the bottom 
line. 

You, as elected Representatives, are here as our — the citizens’ 
representatives. I do not think citizens would object to simplifica- 
tion or stopping abuse by bureaucratic power, but I personally 
want to have a safe environment in which to live. Your top priority 
should be my safety and my values, not the bottom line of the busi- 
nesses which have been testifying here today. I want clean water 
to drink, clean rivers and streams. I want a safe workplace for my- 
self and for my neighbors. I do not want to pay businesses to follow 
environmental or safety regulations. I want you to ensure that our 
businesses are responsible to citizen values. I do not want our chil- 
dren to have to deal with pollution from today’s companies who are 
not being responsible or because you, our representatives, have not 
insisted that they be responsible. 

Thank you. 

Mr. McIntosh. Thank you. Thank you for coming. 

I do have just one question for both of you. What would you 
think of proposals — and I know it is hard to answer without specif- 
ics. But if we had a proposal that very genuinely and effectively 
gained additional environmental benefits, but used economic incen- 
tives and got rid of some of the particular requirements but actu- 
ally led to better environmental results, would you say that is a 
good idea or bad idea in terms of the direction to head? 

Mr. Orwig. Well, I guess I would have to know the details of it. 
I think that — you know, I do not think bureaucracies or regulations 
are sacred. I think that the results are important. And I think that 
taking care of the environment that we all live in is the paramount 
concern. So how it is done is up to you, of course. 

Mr. McIntosh. Ms. Hansen. 

Ms. Hansen. I would agree with that. I do think it is a mistake 
to burden taxpayers with huge amounts of incentives to say, for in- 
stance, businesses to follow environmental regulations. This is just 
another huge burden on taxpayers. I think businesses and individ- 
uals should be able to be responsible relative to environment with- 
out having to be paid for it. 

Mr. McIntosh. Although sometimes you get more flies with 
honey than with vinegar. You might want to think about it. One 
of the things I want to challenge our party to do is think along 
those lines. Is there a way we can have a pro-environmental agen- 
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da that incorporates some of the economic philosophy that the Re- 
publicans have articulated. I appreciate your coming today. If you 
have additional things that you would like us to have in the record, 
please feel free to get it to us. 

Let me ask Gil or Tom if they have anything. 

Mr. Latham. I just want to thank you, Mr. Chairman, for having 
the hearing here, and Gil for coming down. I especially want to 
thank my staff for working so hard putting this all together here 
with the cooperation of the chairman’s staff. So, I just thank you 
very much for having this hearing here. 

Mr. McIntosh. Our pleasure. It is a real pleasure to be here in 
Iowa. Let me tell those of you who sat here through the whole 
thing that I appreciate your coming today. This is a very important 
record for our subcommittee and it will become part of the overall 
record when we move forward with Corrections Day ideas and over- 
sight issues that will be coming up. So, I want to thank Tom, you 
and your staff for making it possible. 

I also want to let everyone know our subcommittee motto prob- 
ably ought to be Gil’s statement, $50 solutions for $5 problems. In 
fact, it is one from Winston Churchill, that in matters of principle 
and honor, we will never, never, never, never back down. 

Mr. Latham. That is right. 

Mr. McIntosh. Thank you all for coming. And with that, these 
hearings shall be adjourned. 

[Whereupon, at 4:35 p.m., the subcommittee was adjourned.] 
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